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OPINION NO, 93-12

Y non¢ta£y.Lin1tatians in Tennessec-Contr@cﬁo:ifiLicenting'Act

i

L e ’ gczsf:cﬁs ‘
: < 1wt May a general ccntractor in Tennsssee legally
contract with an owner to do the work on a single project, tha
full value of which work subatantially exceeds the monetary

linitations ‘on- the contractor's license, by dividing up :he
work into 4 gserien of swaller contracts with:i that one

- contractor, each of which is within the lonetary 1initations o£~
' tthe contractar‘s licanse? e . S

2. wharc the owner dircctly ccntzacts vith an

»electrical or plumbing contractor for their particular
specialities, isz the monetary value of these specialty
contracts included in, or excluded from, t
monetary linitationa cf the gencral' con
same project? :

- cal
i &3 s‘vark on thc

OPINIOHS

1. A gcnextl contractor Bay not logally contxact with’

vth- owner to do the work on a single project, the full value of

which work sun:tantially ‘ercesds the nonatxtyzlinitatians o

... ‘the contractor*s license, by ‘dividing up the work into a serieas
'ot :aal;tr contractz with thnt ona contractor. QACh 0! vhich £s~

ation of thG '\l;k::>
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within the monetary limitations of the contractor's license.
Such a division of work for purposes of avoiding the :
application of the law would place both the contractor and the
owner An violation of the Tennessee Contractors Licensing Act,
B " making each of them guilty of ‘a Class A Misdemeanor.
# ,www-~“~Addltion;l;y, bhe.contractcrlwould"beAconaidered to be
4535””“ S contracting without a llcense, gsubjecting him to-civil penalty
) " and the possibility of temporarily losing his license. ‘An '
unlicensed contractor suing on his contract in .a ceourt of
- equity is glsovprecluded_from«:ecovg:ing=anythinq but ‘his
actual documented expenseg. ‘ ' .

2" When the owner directly contracts with more than

' .one contractor, the pertinent monetary value for purposes of
the contractor licensing statutes is the monetary value of each
contractor's indiv{dual undertaking, not the value of the '

. entire project. : e B T .

ANALYSIS

1. '-Operationzof.m&nétat?flimitatibns"v

. rhe ‘act which governs the licensing gf:building .
cbntIACtors-and=subccntractors'is the Tennessee Contractors
Licensing Act, T.C.A. § 62-6~101, et seqg. There is no statute

‘or requlation within the Tennessee Contractors Licensing Act

o o which is explicitly directed at your first question about

AT el ool whetther. a general contractor can get around a-$1 ;000,000
‘ .7 monetary limit on his license to do a $5,000,000 project by

.. entering five separate contracts for five phases of work.

" although there have been ‘a number of Tennessee Supreme Court
" decisions over the years construlng this act, ‘none ‘has -
addressed precisely this question. - In order to .answer your .
first question we need to look at the statutory system as a
. whole and the general purpose it was enacted to serve. The ..
. meaning of a statute is ordinarily derived from the general ..

purpose sought to be achieved by the legislature. Clity of
Lenoir City wv. State ex. rel, City of Loudon; 571 S.W.2 37
{Tenn., 1978
v as to make - X :

in operation, Davis v, Beller, 185 Tenn 638, 207 S.H.2d 343
(19473, & . dismisased 333 U.S5. 859, 68 S.Ct. 745, 92 L.Bd.2d
S1138(1948). ’ i LT R e e o

_: defined as follows at T.C.A. § 62-6-102:

+ o Statutes forming a~sys;gu:s_qu$dIbngOnst:uéd SQ_”T. v
that system consistent in-all its parts and uniform AR

w0 .% rennessee Code Annotated § 62-6-101, et se .. requires /.

" anyone "engaged in contracting® in ‘Tennessee .to 38U mit evidence
to the Board of Licensing Contractors that ‘he 'ls qualified ko.

engage -in ‘contracting. *Contracting® and “contractor?® are
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“{1}(A) *Contracting® means undertaking, for
a fixed price, fee, commission, or gain of
whatever nature, 'to construct, erect; albter,
repair, supervive, superintend, oversee,
‘Airect, or in any manner assume charge -of
‘the construction, erection, alteration, or
repair -of part or all of any structure, oOr
private work or utility of any -nature or
' Tl : character whatscever, including railroads,
NN L ‘municipal works, water supply systems,
' o ) gewerage and dralnage systems, levies, locks
" .and dams, canals, dindugtrial works, -or .any
highway, road, bridqge, .or similar structlire
or project, where the cost of the completed
work, or of different projects under a-
single <ontract, wguals or exceeds _
twenty-five thousand dollars ($25,000).
his definition does not include architects
or engineers duly licensed by the state
board ‘of examiners for architects and
;engineers and land surveyors duly licensed -
by ‘the state board of examiners for land
surveyors ‘whose only financial interest in
.. the project ‘shall bé the professional fee
- for preparing ‘plansg and specifications,
supervision, and normal and ordinary
_engineering services, that is, usual
architectural dr engineering services, or
‘both, :and they shall not be liable for any
. .other-fees, licenses, or assessments other
“than those provided by the laws of the state
of Tennesgsee,” When an architect, engineer
or land gurveyor receives an additional fee
for employment ot direction of labor, such
person shall be considered as a contractor - L ,
within the purview of this chapter. - Solely L E e e EREETE
the purchase of materials or subletting of o oo oo RN
~ separate contracts for various phases or
" aspects of the construction by the architect. -
or angineer on behalf of the owner :shall be -
-congidered nhorma&l architectural and & . - T
“engireering serviceg; however;, the . - e
-gupervision, superintendence, overseeing,
directing or in any manner assusing charge
~of such purchase or subletting shall be "~ ..
congidered "contractding," whether provided.
by a contractor or 4 congtruction manager; .

‘ v.}“' 4 . ._'-.gff 
1<’;‘;   f.:'1'  f7;i ;
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(B) "Contracting™ does not include:

(1) Subcontracting, unless & subcontract
involves: ;
{a) twenty~five thousand dollars {$25,000)

or more of electrical work;

(5) Twenty-five thousand dollars ($25,000)
or more of pluibing»wozk; or o :

(&)'Tven:y—five:thousand dollars ($25,000)
or more of heating, ventilating or air
conditioning worky :

(i1) Undertaxing in one's county of
residence solely to construct residences or
dwellings on private property for the
purpose’ of resale, 1f such county has a

- population of not less than . nor-more
than [53 population categories/counties
~are l1lsted] according to the 1990 federal
census or ‘any subsequent federal census, or .
is a county of the eighth c¢lass as provided.
in § 8-24-101; or ' ’ ‘

(1ii) Any undertaking, as described above,

for the -department of transportation; and

{2) ®*Contractor® means any person, firm or
corporation who engages or offers to engage .

{n contracting.

-In»a:da:‘to obﬁain a licénse an applicant must: &)

[;;m;kenwritten,agplication;te-the~boa:d;'b}.xﬂrnish the hoard
“with an affidavit stating he is not currently performing any . ..o

. constructio S
425,000 €)
.. - 7 -the board; , r
- or employer; e) Submit a financial statewment; f) pay the . -
_"licensing fee set by the board. T.C.A. §§ .62-6-103 - §2~6~111, 0 0

n work where +he .amount -0f his contract ezceeds

4) Submit a letter of reference from a past client

L : Qheﬁ the épplicantfhas performed all these R
requirenan:s,satisfactariiy’to*the‘bcard, ghowing that he is

. qualified to engage in wcontracting, the board grants a license
which states the construction classifications in which the

- applicant is qualified, and for each classification the license-
lists monetary limitations B

ﬁot'worg to be performed by the

‘perform satisfactorily on an examination given by PRAEN




contractor. T.C.A. § 62-6-111(a)(3}.

Genersl

8§ 62-6-103(a)(1). Th

. Rules and Regulations, 0680-1-,13(4). = .

"nge 5

The issuance of such a -
1icense may not authorize the licensee to ‘engage in $25,000 or
more of electrical, plumbing, heating, ventilating, or
air-conditioning work unless he Is additionally licensed in
such specialty classification, S

he requlations for the Tennessee Board for Licensing
Contractors provide that in order %o determine the _
specialty classification(s) in which the licensee i3 gqualified
to engage

{1) has adequate experience in the
classifications requested; (2} ‘has an
egtablished plant (office; warehouge; S
equipment areas) from which his business iz
conducted; ‘and {3) *has {or has ‘the ability .
to acguire) the necessary -equipment ‘for the
“elassifications requested, and the - -
experience to operate guch equipment . . . ..

OfficiiinCdm?ilation,'aules and-Reéulaﬁioﬁs of the State of

Tennessee, 0680-1~.12. (Hereinafter cited as "Rules and
Regulations®). The regulations further provide that in order
to determine the monetary limitations to be placed on a license
the Board is to -consider the applicant's years .of experlence .
-and ‘@ given multiple of the applicant's net worth or his "

i working capital. Rules and Regulations 0680-1-.13(1).- There -
" is a tolerance of ten percent {(10%) allowed by the regulations
on- the monetary limitation placed on any classification of any

license., Rules and Regulations at 0680-1-.13(3).

g:, f5gf; rhe1a¢tvmakesﬂit uﬁ1anal for anyone to engage inor
‘offer to engage in contracting as defined by the statute unlesg

such: person ‘has been duly licensed as provided by law, T.C.k..
‘regulations provide: . . T

. Subject to ‘[the 10% tolerance] no contractor
. shall engage, or offer to engage, in any ..
| prodect of which the cost. (including all -

material and labor furnished by or ‘through -
- -another source other than the owner} would
“exceed the monetary limitation (or, df -
“"licensed in more. than one classification,
. ‘the ‘highest monetary limitation) placed on

“his lIicense. : e PR S

the Beard is to consider whether or not the applicants




