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STATE OF TENNESSEE 
CENTRAL PROCUREMENT OFFICE
REQUEST FOR INFORMATION

FOR

PUBLIC-PRIVATE PARTNERSHIP CONTRACTING ADVISORY SERVICES
RFI # 32101-15556
February 12, 2016
1. STATEMENT OF PURPOSE:

The State of Tennessee, Central Procurement Office issues this Request for Information (“RFI”) for the purpose of Public-Private Partnership Contracting Advisory Services.  We appreciate your input and participation in this process.  
BACKGROUND:

The State is looking for information to develop and finalize a contract to provide contracting advisory services for the State in accordance in accordance with applicable professional standards and in a manner that is acceptable to the State. 

“Public-Private Partnership” is a business relationship between a private-sector company and a government agency for the purpose of completing a project that will serve the public. These partnerships can be used to finance, build and operate projects for the government.

The finalize contract scope should provide research and advisory services in performance with the State to assist in the development of policies, regulations, and processes to be used in preparing for the procurement of Public-Private Partnership Contracting projects.

2. COMMUNICATIONS:
2.1. Please email your response to this RFI to:  
Elizabeth Stafford 

Tennessee Tower, 3rd Floor

312 Rosa L. Parks Ave., Nashville, TN 37243

p. 615-532-0764
Elizabeth.Stafford@tn.gov  
2.2. Please reference RFI # 32101-15556 with all communications to this RFI.  
3. RFI SCHEDULE OF EVENTS:
	EVENT
	TIME

(Central Time Zone)
	DATE

(all dates are State business days)

	1. 
	RFI Issued
	
	February 12, 2016

	2. 
	Pre-Response Conference
	1:00 pm
	February 19, 2016

	3. 
	Deadline for Vendor Feedback of Scope & Payment Terms 
	2:00 p.m.
	March 4, 2016


4. GENERAL INFORMATION:
4.1. Please note that responding to this RFI is not a prerequisite for responding to any future solicitations related to this project and a response to this RFI will not create any contract rights.  Responses to this RFI will become property of the State.  
4.2. The information gathered during this RFI is part of an ongoing procurement.  In order to prevent an unfair advantage among potential respondents, the RFI responses will not be available until after the completion of evaluation of any responses, proposals, or bids resulting from a Request for Qualifications, Request for Proposals, Invitation to Bid or other procurement method.  In the event that the state chooses not to go further in the procurement process and responses are never evaluated, the responses to the procurement including the responses to the RFI, will be considered confidential by the State.  
4.3. The State will not pay for any costs associated with responding to this RFI.
5. INFORMATIONAL FORMS:
The State is requesting the following information from all interested parties.  Please fill out the following forms: 
	RFI #32101-15556
TECHNICAL INFORMATIONAL FORM

	1. RESPONDENT LEGAL ENTITY NAME:      

	2. RESPONDENT CONTACT PERSON:

Name, Title:      
Address:      
Phone Number:      
Email:      


	3. Provide a brief description of experience providing similar scope of services/products
     

	4. Please review the RFI Attachment A – Draft Pro Forma Contract and provide feedback and/or redlines to the State by the deadline set forth in Section 3 – Schedule of Events.  


	ADDITIONAL CONSIDERATIONS

	1. Please provide input on alternative approaches or additional things to consider that might benefit the State:      


RFI Attachment A – Draft Pro Forma Contract
***DRAFT****
CONTRACT
BETWEEN THE STATE OF TENNESSEE,
CENTRAL PROCUREMENT OFFICE
AND
CONTRACTOR NAME
This Contract, by and between the State of Tennessee, Central Procurement Office (“State”) and Contractor Legal Entity Name (“Contractor”), is for the provision of Scope of Goods or Services Caption, as further defined in the "SCOPE."  State and Contractor may be referred to individually as a “Party” or collectively as the “Parties” to this Contract.

The Contractor is a/an Individual, For-Profit Corporation, Non-Profit Corporation, Special Purpose Corporation Or Association, Performance, Joint Venture, Or Limited Liability Company.

Contractor Place of Incorporation or Organization:  Location
Contractor Edison Registration ID # Number
A.
SCOPE:

A.1.
The Contractor shall provide all goods or services and deliverables as required, described, and detailed below and shall meet all service and delivery timelines as specified by this Contract.
A.2.
The Contractor shall provide contracting advisory services for the State in accordance with the provisions and requirements stated herein in a professional and workmanlike manner in accordance with applicable professional standards and in a manner that is acceptable to the State.
“Public-Private Partnership Contracting” is a business relationship between a private-sector company and a government agency for the purpose of completing a project that will serve the public. These partnerships can be used to finance, build and operate projects for the government.

The Contractor shall provide research and advisory services in performance with the State to assist in the development of policies, regulations, and processes to be used in preparing for the procurement of Public-Private Partnership Contracting projects.
A.3.
Objectives

The Contractor shall provide research and advisory services to meet or exceed the objectives below for advising the State on Public-Private Partnership Contracting project(s):

a. Enhance the efficiency and quality of services the State provides to its residents through the evaluation of alternative financing and procurement options in performance with the private sector.
b. Assist and advise the State in utilizing private sector investments into the State to reduce construction and operations risk.
c. Assist the State in Identification of appropriate project(s) suitable for Public-Private Partnership contracting through research and industry expertise.
d. Assist the State in drafting of solicitation documents for future Public-Private Partnerships.
e. Provide expert advice during the evaluation of proposals and contract negotiations.
f. Provide management oversight as an Owner Agent of any resulting project from the identification phase (at the State’s option)
A.4.
Research Phase - The Contractor must begin implementing the research phase upon approval of this Contract and notification to proceed from the State. The Contractor shall research and evaluate existing regulations and processes to determine the features and issues of the Public-Private Partnership procurement environment of the state. The Contractor shall provide research services to include the following:
a. Review and evaluate existing regulations and processes to identify key Public-Private Partnership Contracting issues.
b. Work with state’s legal advisors to identify statutory or regulatory changes that would improve the Public-Private Partnership Contracting process.
c. If applicable, assist the State in the development of enabling legislation to provide authority to contract for Public-Private Partnership Contracting Services.

d. Develop materials for state staff to educate and inform members of the Executive and Legislative branches on the potential Public-Private Partnership Contracting opportunities.
e. Develop review screens and other processes to identify transactions with the highest potential value for money.
f. The Contractor shall complete and submit a final report (this research results report is in addition to the project identification report required in contract section A.6) to the State by no later than thirty (30) days after commencing work.
A.5.
Work Plan - For the provision of project identification and execution services, the Contractor shall develop and submit a work plan to the State as such services are requested by the State. 
a. When requesting a work plan, the State shall provide the Contractor with written information regarding the services desired. The State’s request will explain in detail the scope of the project including any specific instructions, standards and requirements applicable to the project, budget limitations, reporting requirements, required project completion dates, etc.  

b. The Contractor shall submit each such work plan within a timeframe stipulated by the State.  The Contractor’s work plan for each project shall include, but not be limited to:  a step by step plan of action for all services that shall be performed by the Contractor including specific tasks that shall be performed, personnel who will perform each task, anticipated work-hours each person shall provide, deliverables that shall be provided, and a detailed time line for completion of the services.  In addition, the work plan must include a guaranteed not-to-exceed total price for performing the Public-Private Partnership project advisory services based on the firm, fixed pricing structure outlined in Contract Section C.3. 

c. The Contractor shall agree and understand that the State shall have the right to reject the Contractor’s work plan, or any portion thereof, for any reason and shall have the right to meet with the Contractor to discuss any modifications, changes, and/or additional elaboration to the work plan as deemed necessary in order to ensure a comprehensive project and to ensure that the Contractor’s proposed services are acceptable and will accomplish the desired objectives.  

d.  Any negotiations regarding the work plan shall be conducted by the State.  

e. The Contractor shall make any such changes as requested by the State and submit a revised work plan within a timeframe stipulated by the State. 

f. The decision by the State as to the acceptability of the work plan shall be final and without recourse.

g. Upon acceptance of the work plan and written authorization to proceed by the State, the Contractor shall perform the services required for the project in accordance with the written work plan. Unless otherwise specified in the written work plan, the Contractor shall furnish all material, labor, facilities, equipment, and supplies necessary to perform the services.

A.6.
Project Identification – Once the State has reviewed the completed final research report it will provide the Contractor with the notice to proceed with Project Identification. Immediately after notification to proceed by the State, the Contractor shall collaborate with the State in managing the identification of at least one (1) pilot project and selection of an ideal list of Public-Private Partnership Contracting projects to be pursued on an as needed, if needed basis.
Identification and selection shall include, but not be limited to, the following:

a. Using the research and data gathered in contract section A.4. review and evaluate the State’s infrastructure plan and advise regarding those projects most promising for the State to benefit from the financial and/or operational characteristics of Public-Private Partnership  Contracting development. 

b. Provide advice regarding the costs and benefits of such initiatives, including developing and maintaining financial models to support the cost-benefit analysis; assess existing cost, revenue and other information and make recommendations on additional data necessary to refine the financial model, including cost and revenue estimates. 

c. Assist in the selection of one or more specific projects to be developed under the Public-Private Partnership  model. Provide detailed analysis and advice on the structuring and execution of selected projects. Recommend the appropriate timing and schedule for receiving the data in light of the planned procurement for the Public-Private Partnership  project. To the extent such information is provided by third parties, provide comments and feedback on work products so that appropriate information is obtained. 

d. Identify and assist the State in procuring other consultants, technical advisors, legal advisors, and/or transactional partners for the project identification and execution phases as necessary.  

e. In the context of a selected project(s), recommend adaptations of existing state processes to enable the selection of private partners for the benefit of saving time and money through the implementation of the selected Public-Private Partnership  project(s). 

f. Draft and Assist the State an industry comment process through an RFI (Request for Information) or other format to further refine the project selection process.

g. Produce a preliminary outline of all subject matter the final report will cover.

a. Preliminary Outline - By a date mutually agreed to between the State and the Contractor, the Contractor shall provide the State with a preliminary outline of the organizational structure of the final report for the State’s review and approval.
i. The preliminary outline shall delineate the main topics and subtopics which will later be described in detail in the final report.
ii. Beneath each topic and subtopic, the Contractor shall furnish a brief narrative description of the subject matter encompassed by the topic or subtopic.
iii. The State shall have the right to edit, modify, and/or rearrange the organizational structure, topics, and subtopics as it deems necessary to ensure the inclusion of all work required by the contract.
h. Produce a final report (this project identification report is in addition to the research results report required Contract Section A.4) to the State by no later than thirty (30) days after commencing work of all activities conducted in the collaboration and management of the identification and selection of optimal list of Public-Private Partnership  Contracting project(s), and provide recommendations as applicable

a. Final Report The Contractor shall complete and submit the final report to the State no later than thirty (30) calendar days after commencing work.
i. However, by at least five (5) calendar days prior to the due date for submission of the final report, the Contractor shall submit one hard copy and an electronic copy of a preliminary draft of the final report to the State for review and comment.
ii. If required by the State, the Contractor shall modify and/or provide additional elaboration as deemed necessary to ensure a comprehensive and thoroughly written document as required by the requirements of the contract.  The review by the State shall be completed within ten (10) days of receipt of the draft.

iii. If required by the State, the Contractor shall prepare and submit a second draft of the final report to the State for review and comment.  Additional drafts shall also be prepared if deemed necessary by State.  For any additional drafts that are required, the Contractor shall complete and submit the draft within five (5) calendar days from the date of receipt of the State’s comments.

b. Final Approved Report – Prior to the required due date specified above and after completing all revisions to the draft as specified above, the Contractor shall provide the State with the following quantities/formats of the final approved report as specified below:
i. One bound copy of the final approved report, and
ii. One electronic copy of the final approved report in Microsoft compatible format.
iii. The Contractor shall make at least two (2) oral presentations of the final report to persons or organizations as deemed necessary by the State.
A.7.
Execution Services - The Contractor shall collaborate with the State and assist in the negotiation and execution of selected Public-Private Partnership  Contracting project(s) through completion.   Negotiation and execution shall include but not be limited to the following:  

 a. Together with the state legal, procurement, financial, technical advisors (including Designer and Construction), determine type of solicitation and assist in the procurement of services necessary to define the project including identifying and developing qualifying criteria for bidders, the development of the project specifications and the drafting of applicable documents. 

 b. Assist and advise on all aspects of communication and information management, including research, assembly and dissemination of data appropriate for any necessary due diligence to be undertaken by the State and other parties that the State may deem appropriate. 

 c. Assist with on-going project management and coordination activities related to the project, including establishing the necessary schedule, status updates, reports and other documents to assist the State throughout the duration of the project commencing with scoping refinement to procurement and ultimately successful project commercial and financial close. 
 d. Assist the State as necessary in the negotiation and documentation of the terms of any arrangements with prospective and successful bidders, including providing, without limitation: 

a) Advice regarding contract options and terms; and 

b) Assist in obtaining the execution of an agreement incorporating terms and features determined to be in the best interests of the state. 

 e. Provide ongoing and updated advice on market data, trends, comparable transactions and updated valuations, and reporting and disclosure practices. 
 f. At the State’s discretion, the Contractor may be requested to provide Development Management Oversight during the Public-Private Partnership  Contracting project execution. 
A.8.
State Responsibility 
The State shall assign a qualified liaison, Project Manager, to oversee the services and shall be responsible for all management decisions relating to the services, the use or implementation of the output of the services, and for determining whether the services are appropriate for the State’s purposes.  
a. Information - The State shall provide, or cause others to provide, to the Contractor prompt information, resources, and assistance, including access to records, systems, premises, and people, that the Contractor reasonably requires to perform the services herein.  To the best of the State’s knowledge, all information provided by the State or on its behalf (“state information”) will be accurate and complete in all material respects.  The provision of State information to the Contractor will not infringe any copyright or other third-party rights.  The Contractor shall rely on state information made available to it and, unless both parties expressly agree otherwise, will have no responsibility to evaluate or verify the information, other than such required evaluation and verification responsibilities as identified within the scope herein.  The State shall be responsible for its staff’s compliance with its obligations under the contract.

A.9.
Reporting Requirements On a monthly basis by no later than ten (10) calendar days after the end of the previous month, the Contractor shall provide the State with a progress report as outlined in the work plan. The monthly report must include, but is not limited to:

 g. The specific activities performed/completed during the reporting period.

 h. The specific activities completed to date and the completion dates of such activities.

 i. The specific activities and projected completion date(s) remaining to be completed.
The State may request a status update report on any specific project at any time from the Contractor, not to exceed once per week per project. 

A.10.
Transition: Any outstanding projects or deliverables under this contract should be easily transferable if the need arises. The Contractor shall work with the State and any other organizations designated by the State to ensure an orderly transition of services and responsibilities under the contract and to ensure the continuity of those services required by the State.

A.11.
Personnel Each of the Contractor’s personnel providing services to the State under the requirements of the contract must submit to and pass a background investigation conducted by the State or its designee in order to be eligible for providing services in any facility.  Such investigations shall be equivalent to investigations required of all State employees.  The State shall be responsible for the cost of background investigations.  No member of the Contractor’s personnel shall be or have been, within the past two (2) years, under the supervision of any federal, state, or local authority for a criminal offense.

A.12.
Warranty.  Contractor represents and warrants that throughout the Term of this Contract (“Warranty Period”), the goods or services provided under this Contract shall conform to the terms and conditions of this Contract.  Any nonconformance of the goods or services to the terms and conditions of this Contract shall constitute a “Defect” and shall be considered “Defective.”  If Contractor receives notice of a Defect during the Warranty Period, then Contractor shall correct the Defect, at no additional charge.  
Contractor represents and warrants that all goods or services provided under this Contract shall be provided in a timely and professional manner, by qualified and skilled individuals, in conformity with standards generally accepted in Contractor’s industry.  

If Contractor fails to provide the goods or services as warranted, then Contractor will re-provide the goods or services at no additional charge.  If Contractor is unable or unwilling to re-provide the goods or services as warranted, then the State shall be entitled to recover the fees paid to Contractor for the Defective goods or services.
B.
TERM OF CONTRACT:


This Contract shall be effective on DATE (“Effective Date”) and extend for a period of number (#) months after the Effective Date (“Term”).  The State shall have no obligation for goods or services provided by the Contractor prior to the Effective Date.

C.
PAYMENT TERMS AND CONDITIONS:  

C.1.
Maximum Liability.  In no event shall the maximum liability of the State under this Contract exceed Written Dollar Amount ($Number) (“Maximum Liability”).  This Contract does not grant the Contractor any exclusive rights.  The State does not guarantee that it will buy any minimum quantity of goods or services under this Contract.  Subject to the terms and conditions of this Contract, the Contractor will only be paid for goods or services provided under this Contract after a purchase order is issued to Contractor by the State or as otherwise specified by this Contract.
C.2.
Compensation Firm. The payment methodology in Section C.3. of this Contract shall constitute the entire compensation due the Contractor for all goods or services provided under this Contract regardless of the difficulty, materials or equipment required.  The payment methodology  includes all applicable taxes, fees, overhead, and all other direct and indirect costs incurred or to be incurred by the Contractor.

C.3.
Payment Methodology.  The Contractor shall be compensated based on the payment methodology  for goods or services authorized by the State in a total amount as set forth in Section C.1. 

a. The Contractor’s compensation shall be contingent upon the satisfactory provision of goods or services as set forth in Section A.  

b. The Contractor shall be compensated based upon the following payment methodology: 

	Deliverable
	Rates

	Research Phase Report
	

	Project Identification Report
	

	Advisory Services (Project Identification & Execution Services)
	

	Position Title
	$                                              / UNIT

	Position Title
	$                                              / UNIT


C.4.
Travel Compensation.  The Contractor shall not be compensated or reimbursed for travel time, travel expenses, meals, or lodging.

C.5.
Invoice Requirements. The Contractor shall invoice the State only for goods delivered and accepted by the State or services satisfactorily provided at the amounts stipulated in Section C.3., above.  Contractor shall submit invoices and necessary supporting documentation, no more frequently than once a month, and no later than thirty (30) days after goods or services have been provided to the following address:

State Agency Billing Address
a. Each invoice, on Contractor’s letterhead, shall clearly and accurately detail all of the following information (calculations must be extended and totaled correctly): 

(1) Invoice number (assigned by the Contractor);
(2) Invoice date;
(3) Contract number (assigned by the State);
(4) Customer account name:  State Agency & Division Name;
(5) Customer account number (assigned by the Contractor to the above-referenced Customer);
(6) Contractor name;
(7) Contractor Tennessee Edison registration ID number; 

(8) Contractor contact for invoice questions (name, phone, or email);
(9) Contractor remittance address;
(10) Description of delivered goods or services provided and invoiced, including identifying information as applicable; 

(11) Number of delivered or completed units, increments, hours, or days as applicable, of each good or service invoiced;

(12) Applicable payment methodology  (as stipulated in Section C.3.) of each good or service invoiced;

(13) Amount due for each compensable unit of good or service; and

(14) Total amount due for the invoice period.

b. Contractor’s invoices shall:
(1) Only include charges for goods delivered or services provided as described in Section A and in accordance with payment terms and conditions set forth in Section C; 

(2) Only be submitted for goods delivered or services completed and shall not include any charge for future goods to be delivered or services to be performed;

(3) Not include Contractor’s taxes, which includes without limitation Contractor’s sales and use tax, excise taxes, franchise taxes, real or personal property taxes, or income taxes; and
(4) Include shipping or delivery charges only as authorized in this Contract.


    c.   
The timeframe for payment (or any discounts) begins only when the State is in        receipt of an invoice that meets the minimum requirements of this Section  C.5.

C.6.
Payment of Invoice.  A payment by the State shall not prejudice the State's right to object to or question any payment, invoice, or other matter.  A payment by the State shall not be construed as acceptance of goods delivered, any part of the services provided, or as approval of any amount invoiced.  

C.7.
Invoice Reductions.  The Contractor's invoice shall be subject to reduction for amounts included in any invoice or payment that is determined by the State, on the basis of audits conducted in accordance with the terms of this Contract, to not constitute proper compensation for goods delivered or services provided.  

C.8.
Deductions.  The State reserves the right to deduct from amounts, which are or shall become due and payable to the Contractor under this or any contract between the Contractor and the State of Tennessee, any amounts that are or shall become due and payable to the State of Tennessee by the Contractor.

C.9.
Prerequisite Documentation.  The Contractor shall not invoice the State under this Contract until the State has received the following, properly completed documentation.  At the State’s option, it may make payments to Contractor by automated clearing house (“ACH”) or the State Purchasing Card (“P-Card”).  
a.
The Contractor shall complete, sign, and present to the State:

(1) An "Authorization Agreement for Automatic Deposit Form" provided by the State.  By doing so, the Contractor acknowledges and agrees that, once this form is received by the State, payments to the Contractor, under this or any other contract the Contractor has with the State of Tennessee, may be made by ACH; and

(2) An “Authorization to Receive Payments by Purchasing Card Form” provided by the State.  By doing so, the Contractor agrees that payments to the Contractor under this Contract may be made using the State P-Card.

b.
The Contractor shall complete, sign, and return to the State the State-provided W-9 form.  The taxpayer identification number on the W-9 form must be the same as the Contractor's Federal Employer Identification Number or Social Security Number referenced in the Contractor’s Edison registration information.
D.
MANDATORY TERMS AND CONDITIONS:

D.1.
Required Approvals.  The State is not bound by this Contract until it is duly approved by the Parties and all appropriate State officials in accordance with applicable Tennessee laws and regulations.  Depending upon the specifics of this Contract, this may include approvals by the Commissioner of Finance and Administration, the Commissioner of Human Resources, the Comptroller of the Treasury, and the Chief Procurement Officer.  Approvals shall be evidenced by a signature or electronic approval. 

D.2.
Communications and Contacts.  All instructions, notices, consents, demands, or other communications required or contemplated by this Contract shall be in writing and shall be made by certified, first class mail, return receipt requested and postage prepaid, by overnight courier service with an asset tracking system, or by email or facsimile transmission with recipient confirmation.  All communications, regardless of method of transmission, shall be addressed to the respective Party at the appropriate mailing address, facsimile number, or email address as stated below or any other address provided in writing by a Party.

The State:

State Contact Name & Title
State Agency Name
Address
Email Address
Telephone #  Number
FAX #  Number

The Contractor:

Contractor Contact Name & Title
Contractor Name
Address
Email Address
Telephone #  Number
FAX #  Number

All instructions, notices, consents, demands, or other communications shall be considered effective upon receipt or recipient confirmation as may be required.
D.3.
Modification and Amendment.  This Contract may be modified only by a written amendment signed by all Parties and approved by all applicable State officials.

D.4.
Subject to Funds Availability.  The Contract is subject to the appropriation and availability of State or federal funds.  In the event that the funds are not appropriated or are otherwise unavailable, the State reserves the right to terminate this Contract upon written notice to the Contractor.  The State’s exercise of its right to terminate this Contract shall not constitute a breach of Contract by the State.  Upon receipt of the written notice, the Contractor shall cease all work associated with the Contract.  If the State terminates this Contract due to lack of funds availability, the Contractor shall be entitled to compensation for all conforming goods requested and accepted by the State and for all satisfactory and authorized services completed as of the termination date.  Should the State exercise its right to terminate this Contract due to unavailability of funds, the Contractor shall have no right to recover from the State any actual, general, special, incidental, consequential, or any other damages of any description or amount.
D.5.
Termination for Convenience.  The State may terminate this Contract for convenience without cause and for any reason.  The State shall give the Contractor at least thirty (30) days written notice before the termination date.  The Contractor shall be entitled to compensation for all conforming goods delivered and accepted by the State or for satisfactory, authorized services completed as of the termination date.  In no event shall the State be liable to the Contractor for compensation for any goods neither requested nor accepted by the State or for any services neither requested by the State nor satisfactorily performed by the Contractor.  In no event shall the State’s exercise of its right to terminate this Contract for convenience relieve the Contractor of any liability to the State for any damages or claims arising under this Contract.

D.6.
Termination for Cause.  If the Contractor fails to properly perform its obligations under this Contract in a timely or proper manner, or if the Contractor materially violates any terms of this Contract (“Breach Condition”),the State shall have the right to immediately terminate the Contract and withhold payments in excess of compensation for completed services or provided goods.  Notwithstanding the above, the Contractor shall not be relieved of liability to the State for damages sustained by virtue of any Breach Condition and the State may seek other remedies allowed at law or in equity for breach of this Contract.
D.7.
Assignment and Subcontracting.  The Contractor shall not assign this Contract or enter into a subcontract for any of the goods or services provided under this Contract without the prior written approval of the State.  Notwithstanding any use of the approved subcontractors, the Contractor shall be the prime Contractor and responsible for compliance with all terms and conditions of this Contract.  The State reserves the right to request additional information or impose additional terms and conditions before approving an assignment of this Contract in whole or in part or the use of subcontractors in fulfilling the Contractor’s obligations under this Contract.  
D.8.
Conflicts of Interest.  The Contractor warrants that no part of the Contractor’s compensation shall be paid directly or indirectly to an employee or official of the State of Tennessee as wages, compensation, or gifts in exchange for acting as an officer, agent, employee, subcontractor, or consultant to the Contractor in connection with any work contemplated or performed under this Contract.

The Contractor acknowledges, understands, and agrees that this Contract shall be null and void if the Contractor is, or within the past six (6) months has been, an employee of the State of Tennessee or if the Contractor is an entity in which a controlling interest is held by an individual who is, or within the past six (6) months has been, an employee of the State of Tennessee.  

D.9.
Nondiscrimination.  The Contractor hereby agrees, warrants, and assures that no person shall be excluded from participation in, be denied benefits of, or be otherwise subjected to discrimination in the performance of this Contract or in the employment practices of the Contractor on the grounds of handicap or disability, age, race, creed, color, religion, sex, national origin, or any other classification protected by federal or state law.  The Contractor shall, upon request, show proof of nondiscrimination and shall post in conspicuous places, available to all employees and applicants, notices of nondiscrimination.

D.10.
Prohibition of Illegal Immigrants.  The requirements of Tenn. Code Ann. § 12-3-309 addressing the use of illegal immigrants in the performance of any contract to supply goods or services to the state of Tennessee, shall be a material provision of this Contract, a breach of which shall be grounds for monetary and other penalties, up to and including termination of this Contract.

a.
The Contractor agrees that the Contractor shall not knowingly utilize the services of an illegal immigrant in the performance of this Contract and shall not knowingly utilize the services of any subcontractor who will utilize the services of an illegal immigrant in the performance of this Contract.  The Contractor shall reaffirm this attestation, in writing, by submitting to the State a completed and signed copy of the document at Attachment 1, semi-annually during the Term.  If the Contractor is a party to more than one contract with the State, the Contractor may submit one attestation that applies to all contracts with the State.  All Contractor attestations shall be maintained by the Contractor and made available to State officials upon request.

b.
Prior to the use of any subcontractor in the performance of this Contract, and semi-annually thereafter, during the Term, the Contractor shall obtain and retain a current, written attestation that the subcontractor shall not knowingly utilize the services of an illegal immigrant to perform work under this Contract and shall not knowingly utilize the services of any subcontractor who will utilize the services of an illegal immigrant to perform work under this Contract.  Attestations obtained from subcontractors shall be maintained by the Contractor and made available to State officials upon request.

c.
The Contractor shall maintain records for all personnel used in the performance of this Contract.  Contractor’s records shall be subject to review and random inspection at any reasonable time upon reasonable notice by the State.

d.
The Contractor understands and agrees that failure to comply with this section will be subject to the sanctions of Tenn. Code Ann. § 12-3-309 for acts or omissions occurring after its effective date. 

e.
For purposes of this Contract, "illegal immigrant" shall be defined as any person who is not: (i) a United States citizen; (ii) a Lawful Permanent Resident; (iii) a person whose physical presence in the United States is authorized; (iv) allowed by the federal Department of Homeland Security and who, under federal immigration laws or regulations, is authorized to be employed in the U.S.; or (v) is otherwise authorized to provide services under the Contract.
D.11.
Records.  The Contractor shall maintain documentation for all charges under this Contract.  The books, records, and documents of the Contractor, for work performed or money received under this Contract, shall be maintained for a period of five (5) full years from the date of the final payment and shall be subject to audit at any reasonable time and upon reasonable notice by the State, the Comptroller of the Treasury, or their duly appointed representatives.  The financial statements shall be prepared in accordance with generally accepted accounting principles.

D.12.
Monitoring.  The Contractor’s activities conducted and records maintained pursuant to this Contract shall be subject to monitoring and evaluation by the State, the Comptroller of the Treasury, or their duly appointed representatives.
D.13.
Progress Reports.  The Contractor shall submit brief, periodic, progress reports to the State as requested.

D.14.
Strict Performance.  Failure by any Party to this Contract to require, in any one or more cases, the strict performance of any of the terms, covenants, conditions, or provisions of this Contract shall not be construed as a waiver or relinquishment of any term, covenant, condition, or provision.  No term or condition of this Contract shall be held to be waived, modified, or deleted except by a written amendment signed by the Parties.

D.15.
Independent Contractor.  The Parties shall not act as employees, partners, joint venturers, or associates of one another.  The Parties are independent contracting entities. Nothing in this Contract shall be construed to create an employer/employee relationship or to allow either Party to exercise control or direction over the manner or method by which the other transacts its business affairs or provides its usual services.  The employees or agents of one Party are not employees or agents of the other Party.

D.16
Patient Protection and Affordable Care Act.  The Contractor agrees that it will be responsible for compliance with the Patient Protection and Affordable Care Act (“PPACA”) with respect to itself and its employees, including any obligation to report health insurance coverage, provide health insurance coverage, or pay any financial assessment, tax, or penalty for not providing health insurance.  The Contractor shall indemnify the State and hold it harmless for any costs to the State arising from Contractor’s failure to fulfill its PPACA responsibilities for itself or its employees.
D.17.
Limitation of State’s Liability.  The State shall have no liability except as specifically provided in this Contract.  In no event will the State be liable to the Contractor or any other party for any lost revenues, lost profits, loss of business, decrease in the value of any securities or cash position, time, money, goodwill, or any indirect, special, incidental, punitive, exemplary or consequential damages of any nature, whether based on warranty, contract, statute, regulation, tort (including but not limited to negligence), or any other legal theory that may arise under this Contract or otherwise.  The State’s total liability under this Contract (including any exhibits, schedules, amendments or other attachments to the Contract) or otherwise shall under no circumstances exceed the Maximum Liability.  This limitation of liability is cumulative and not per incident. 

D.18.
Limitation of Contractor’s Liability. In accordance with Tenn. Code Ann. § 12-3-701, the Contractor’s liability for all claims arising under this Contract shall be limited to an amount equal to two (2) times the Maximum Liability amount detailed in Section C.1. and as may be amended, PROVIDED THAT in no event shall this Section limit the liability of the Contractor for intentional torts, criminal acts, fraudulent conduct, or omissions that result in personal injuries or death.

D.19.
Hold Harmless.  The Contractor agrees to indemnify and hold harmless the State of Tennessee as well as its officers, agents, and employees from and against any and all claims, liabilities, losses, and causes of action which may arise, accrue, or result to any person, firm, corporation, or other entity which may be injured or damaged as a result of acts, omissions, or negligence on the part of the Contractor, its employees, or any person acting for or on its or their behalf relating to this Contract.  The Contractor further agrees it shall be liable for the reasonable cost of attorneys for the State to enforce the terms of this Contract.

In the event of any suit or claim, the Parties shall give each other immediate notice and provide all necessary assistance to respond. The failure of the State to give notice shall only relieve the Contractor of its obligations under this Section to the extent that the Contractor can demonstrate actual prejudice arising from the failure to give notice.  This Section shall not grant the Contractor, through its attorneys, the right to represent the State in any legal matter, as the right to represent the State is governed by Tenn. Code Ann. § 8-6-106.

D.20.    HIPAA Compliance. The State and Contractor shall comply with obligations under the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), Health Information Technology for Economic and Clinical Health (“HITECH”) Act and any other relevant laws and regulations regarding privacy (collectively the “Privacy Rules”).  The obligations set forth in this Section shall survive the termination of this Contract.

a.
Contractor warrants to the State that it is familiar with the requirements of the Privacy Rules, and will comply with all applicable requirements in the course of this Contract.

b.
Contractor warrants that it will cooperate with the State, including cooperation and coordination with State privacy officials and other compliance officers required by the Privacy Rules, in the course of performance of the Contract so that both parties will be in compliance with the Privacy Rules.

c.
The State and the Contractor will sign documents, including but not limited to business associate agreements, as required by the Privacy Rules and that are reasonably necessary to keep the State and Contractor in compliance with the Privacy Rules.  This provision shall not apply if information received or delivered by the parties under this Contract is NOT “protected health information” as defined by the Privacy Rules, or if the Privacy Rules permit the parties to receive or deliver the information without entering into a business associate agreement or signing another document.

d.
The Contractor will indemnify the State and hold it harmless for any violation by the Contractor or its subcontractors of the Privacy Rules.  This includes the costs of responding to a breach of protected health information, the costs of responding to a government enforcement action related to the breach, and any fines, penalties, or damages paid by the State because of the violation.
D.21.
Tennessee Consolidated Retirement System.   Subject to statutory exceptions contained in Tenn. Code Ann. §§ 8-36-801, et seq., the law governing the Tennessee Consolidated Retirement System (“TCRS”), provides that if a retired member of TCRS, or of any superseded system administered by TCRS, or of any local retirement fund established under Tenn. Code Ann. §§ 8-35-101, et seq., accepts State employment, the member's retirement allowance is suspended during the period of the employment.  Accordingly and notwithstanding any provision of this Contract to the contrary, the Contractor agrees that if it is later determined that the true nature of the working relationship between the Contractor and the State under this Contract is that of “employee/employer” and not that of an independent Contractor, the Contractor, if a retired member of TCRS, may be required to repay to TCRS the amount of retirement benefits the Contractor received from TCRS during the Term.
D.22.
Tennessee Department of Revenue Registration. The Contractor shall comply with all applicable registration requirements contained in Tenn. Code Ann. §§ 67-6-601 – 608.  Compliance with applicable  registration requirements is a material requirement of this Contract.

D.23.
Debarment and Suspension.  The Contractor certifies, to the best of its knowledge and belief, that it, its current and future principals, its current and future subcontractors and their principals:

a.
are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions by any federal or state department or agency;

b.
have not within a three (3) year period preceding this Contract been convicted of, or had a civil judgment rendered against them from commission of fraud, or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (federal, state, or local) transaction or grant under a public transaction; violation of federal or state antitrust statutes or commission of embezzlement, theft, forgery, bribery, falsification, or destruction of records, making false statements, or receiving stolen property;

c.
are not presently indicted or otherwise criminally or civilly charged by a government entity (federal, state, or local) with commission of any of the offenses detailed in section b. of this certification;  and

d.
have not within a three (3) year period preceding this Contract had one or more public transactions (federal, state, or local) terminated for cause or default.

The Contractor shall provide immediate written notice to the State if at any time it learns that there was an earlier failure to disclose information or that due to changed circumstances, its principals or the principals of its subcontractors are excluded or disqualified.
D.24.
Force Majeure.   “Force Majeure Event” means fire, flood, earthquake, elements of nature or acts of God, wars, riots, civil disorders, rebellions or revolutions, acts of terrorism or any other similar cause beyond the reasonable control of the Party except to the extent that the non-performing Party is at fault in failing to prevent or causing the default or delay, and provided that the default or delay cannot reasonably be circumvented by the non-performing Party through the use of alternate sources, workaround plans or other means.  A strike, lockout or labor dispute shall not excuse either Party from its obligations under this Contract.  Except as set forth in this Section, any failure or delay by a Party in the performance of its obligations under this Contract arising from a Force Majeure Event is not a default under this Contract or grounds for termination.  The non-performing Party will be excused from performing those obligations directly affected by the Force Majeure Event, and only for as long as the Force Majeure Event continues, provided that the Party continues to use diligent, good faith efforts to resume performance without delay.  The occurrence of a Force Majeure Event affecting Contractor’s representatives, suppliers, subcontractors, customers or business apart from this Contract is not a Force Majeure Event under this Contract.  Contractor will promptly notify the State of any delay caused by a Force Majeure Event (to be confirmed in a written notice to the State within one (1) day of the inception of the delay) that a Force Majeure Event has occurred, and will describe in reasonable detail the nature of the Force Majeure Event.  If any Force Majeure Event results in a delay in Contractor’s performance longer than forty-eight (48) hours, the State may, upon notice to Contractor: (a) cease payment of the fees until Contractor resumes performance of the affected obligations; or (b) immediately terminate this Contract or any purchase order, in whole or in part, without further payment except for fees then due and payable.  Contractor will not increase its charges under this Contract or charge the State any fees other than those provided for in this Contract as the result of a Force Majeure Event.

D.25.
State and Federal Compliance.  The Contractor shall comply with all applicable state and federal laws and regulations in the performance of this Contract.

D.26.
Governing Law.  This Contract shall be governed by and construed in accordance with the laws of the State of Tennessee.  The Tennessee Claims Commission or the state or federal courts in Tennessee shall be the venue for all claims, disputes, or disagreements arising under this Contract.  The Contractor acknowledges and agrees that any rights, claims, or remedies against the State of Tennessee or its employees arising under this Contract shall be subject to and limited to those rights and remedies available under Tenn. Code Ann. §§ 9-8-101 - 407.

D.27.
Entire Agreement.  This Contract is complete and contains the entire understanding between the Parties relating to its subject matter, including all the terms and conditions of the Parties’ agreement.  This Contract supersedes any and all prior understandings, representations, negotiations, and agreements between the Parties, whether written or oral.

D.28.
Severability.  If any terms and conditions of this Contract are held to be invalid or unenforceable as a matter of law, the other terms and conditions of this Contract shall not be affected and shall remain in full force and effect.  The terms and conditions of this Contract are severable.

D.29.
Headings.  Section headings of this Contract are for reference purposes only and shall not be construed as part of this Contract.
D.30.
Incorporation of Additional Documents.  Each of the following documents is included as a part of this Contract by reference.  In the event of a discrepancy or ambiguity regarding the Contractor’s duties, responsibilities, and performance under this Contract, these items shall govern in order of precedence below:

a. any amendment to this Contract, with the latter in time controlling over any earlier amendments;

b. this Contract with any attachments or exhibits (excluding the items listed at subsections c. through f., below);

c. any clarifications of or addenda to the Contractor’s proposal seeking this Contract;

d. the State solicitation, as may be amended, requesting responses in competition for this Contract;

e. any technical specifications provided to proposers during the procurement process to award this Contract; and,
f. the Contractor’s response seeking this Contract.
E.
SPECIAL TERMS AND CONDITIONS:

E.1.
Conflicting Terms and Conditions.  Should any of these special terms and conditions conflict with any other terms and conditions of this Contract, the special terms and conditions shall be subordinate to the Contract’s other terms and conditions. 

Add Appropriate and Contingently Required Special Terms & Conditions (refer to instructions for details)

	IN WITNESS WHEREOF,

	CONTRACTOR LEGAL ENTITY NAME:

	

	CONTRACTOR SIGNATURE
	DATE

	

	PRINTED NAME AND TITLE OF Contractor SIGNATORY (above) 

	STATE AGENCY NAME:

	

	NAME & TITLE
	DATE


	Pro Forma ATTACHMENT 1

(Fill out only by selected Contractor)

	ATTESTATION RE PERSONNEL USED IN CONTRACT PERFORMANCE 

	SUBJECT CONTRACT NUMBER:
	

	CONTRACTOR LEGAL ENTITY NAME:
	

	FEDERAL EMPLOYER IDENTIFICATION NUMBER 
(or Social Security number)
	

	The Contractor, identified above, does hereby attest, certify, warrant, and assure that Contractor shall not knowingly utilize the services of an illegal immigrant in the performance of this Contract and shall not knowingly utilize the services of any subcontractor who will utilize the services of an illegal immigrant in the performance of this Contract.

	

	CONTRACTOR SIGNATURE

	NOTICE:  This attestation MUST be signed by an individual empowered to contractually bind Contractor.  If said individual is not the chief executive or president, this document shall attach evidence showing the individual’s authority to contractually bind Contractor.

	

	PRINTED NAME AND TITLE OF SIGNATORY 

	

	DATE OF ATTESTATION 


	Pro Forma ATTACHMENT 2


EXPERTISE OF KEY PERSONNEL

(Copy and complete this table for each key personnel proposed)

	Title of Position:______________________________

	Name of Person:
	

	Educational Degree (s):  include college or university, major, and dates
	

	License(s)/Certification(s), #(s), expiration date(s), if applicable:
	


	Specialized Training Completed.  Include dates and documentation of completion:
	

	# of years experience in area of service proposed to provide:
	

	Describe person’s relationship to respondent.  If employee, # of years.  If subcontractor, describe other/past working relationships
	

	Describe this person’s responsibilities over the past 12 months.
	

	Previous employer(s), positions, and Dates
	

	Identify specific information about experience in:
	Clearly identify the experience, provide dates, describe the person’s role and extent of involvement in the experience

	· Financial Advisory Services
	

	· Public Finance
	

	· Public Works
	

	· Economics


	


Staffing Methodology

	Describe the person’s planned duties/role proposed herein:
	


