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Healthy Workplace Act of 3014

QUESTINS

1. Dy the Heallhy Workplace Acl of 2014 credbe a4 oew caupe of aclion
apainst state or looal emplovers far abuaive sonduet in the warkplace?

2. Docs thiz Act create a vew cause of petion against atate or locnl employees
fr plusive condwet in the workplace?

A Woeuld adoption of the model policy or polies contorming to Teon, Cedoe
Ann § HO-1-5080) crenle immuonily e the Blate or s loeu] eovernmenio besond Lhal
prowvided elsesvhere, including that provided by the Covernmental Tort Lighility Act
(GTLA)Y, Tenn. Code Ann. § 28-20-707 et seqg,, and Tenn, Coda Anm, § 9-8-3077

4 If o geveromenlul entiby doss oot wlopt sach a poliey, under wehat
condilivns and to what extont wounld that eoticy be liable for an cmployec’s abusive
conduct? Weadd it be protactad from lability By Lhe G1LA or 'Peno. (ode Ann. § H-8-
07T

& Does the Healthy Workplace Act extend to guasi-governmental eotitics
such Az heusing authoritias, uredity disteicta, and development disteinta?

B Wha has the yulhorily 1w adopl auch & policy in a couoly government oo
vty government?

OPINIONS
1. Me.
#. N
3. It appears that when a stale o loeal gavernmenl, coamplies with the poliay-
adoprine requirement of Tenn, Code Ann, § 50-1-5058000, that entity woold, undsr

cortain elroumatahoss, acguice 8 apecilic supplement o the lmmuanicy aleeady
applivalle under Lhe Governmental Tort Liability Act (3TLA), Teim, Cude Ann., § 20-
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S0-10%, et seq., and the Tanneasee Claime Comeniasinn Aet, Tenn. Code Ano. § 9-R-
01 dheough 210,

4. The immunitics :od logal defonses availoble to gowrnmental sntitics
pursuant to the OTLA and ihe Claima Commigson Ac. sould somain availallo
thoze enlities thal did not adopt a policy as contemplated by Tenn, Code Aon, § 50-1-
=03k

4. Yea "Bogpleyoe” @ dalfined in the Acl a9 any ageney, councy, metropelitan
guverrunenl, municipaliy, or other political subdivision of the state, The definition
of “ageney” in the At includes all hoards, oMiees, and acher agencias of fhe sxeentave,
lepislative, or judisial branches of government.

8. Each "employer” may adapt such a policy. When the cmployer 19 a loesl
governmental entity, such a5 3 county or a municipabity, Lhe question of who has
wuthurity within that local governmental entity to adopt auch & policy ie 8 matter of
Incal law and will depend in each cuse on Lhe purlivular churee of the Toaal
government, ity ordmances, rules, aod regulationz, This Office 12 not statutordsy
autharized o vender an upindon eo matrers of locs] lew oo Lhe inwerpracation of Taea]
chyartere, ordinanees. rules, and regulotions.

ANAT YIS

The Iealthy Worlsplase Act Ot Act™, Chapror 8997 of the Public Acts of 2014,
codified at Tenn. Code don, §§ 30-1-301 throueh B0-1-304, 32 intandead 1o help pravent,
"“wbuzive condnet” in the workplace o the state and local goveroments in Tennesace.
In furtherance af Lhig goul, the Act provides certoin bmited immunily [oem suie b
public “employors” who ndopt o presceibed foom of o poliey deaigned to prevent
abuaive comdus in Lhe workplace.

“Alvwive conduct,” “Agency,” and “lmplover” are defined ae follows for
purpeees of the Aot

(1) “Ahusive conduet” meana acts or omigzions that would cowsae A
resenable person, based oo the ecverity, nature, and fequency of the
oonduct, o Ieheve thal an empleoves was gubjeel o an alusive work
enviromment, guch as

(Ay Bepeated werbal abuse in the workplace, ineluding
daragatary vemarks, insulls, and epilhels;

iB} Verbal, nonverball e physical eonduet of & chrealening,
intimidating, or humiliating natuee in the workplacs; or
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2 The sabalage or undermining of an omplevec’s work
performance in the workplace.

{21 "Arerue” maans any department, enmmission, banrd, office or ofhar
Agrney  of the exerualive, legislilive or judictal branech of stote
guvernment; and

1) "Employer” means any ageney, aounty, metrapolitar governtant,
municipalily, sr olher political subdivision of this state.

Tenn, Code Ann. § 30-1-a0.
The Aet requites Lhe creation of 2 model policy for the nee of public employers:

(o} Mo later than Rurch 1, 2045, the Teonessce advisory commiseion on
intergovernmental relations (TACTHY shull crewle o mode] palicy for
coplayers fo prevent ghasive conduct in the workplace. The model
pulicy shall be develeped Lo consullnlivn with Lhe depretiment o human
pasbureey sl inlerested munivipal and sounty oreanizations mcluding,
but not linted to, the Tennssoss monicipal leagoe, the Tenmegsee
oLy YETVICEY dssocidtion. the mumicipal technical advisory scrvioo
IXTAS), and the connty technical ausislanee service (OTAR),

(b The model pelier ereated pusrauan in subsaction (a0 ahall:

¢1) Assist cmnplovors in recagnizing gl responding o alusive
vondoet in the worloplace; and

() Prevenl retaliation against any cmaployvec who has roported
abusive eoaduer in the werlkploos,

ick Bach amployar may adupl Lhe policy creatsd puranant to subyection
(] us 4 policy to address abusive condwet in the workplace.

Tarn, Code Arm. § 50-1-505.

Noterthetanding § 28-20-200,1 i an emplover adopis the maodal polics
ergaled by TACLE pursuant to subscetion (a) or adepts a polizcy that
conforms to the requirementa ast aul in subsection (), then the
emplayer ahal] be immune fromm suit for any emploves’s abnsive conduct
that rosulte in neslipent o ntentionsl infliction of mental angoiah.

' Temmazaee Cole Annotaced 6 20200200 iw Lhe porlion of ke Governmentul Turl Tiobilile At dealing
wth ramenal of powernme rea® nmuuity for injury e wsed by Lhe neglisero of public-seclor coplosoes,
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Mothing an this gection sball T amsieued b Tmik the peesonal Habilicy
af an employves LT amy alusive comluwst i the workplace,

Tenn. Code Ann. § 50-1-604.

Tamd 2, You huve yuked (1) whether Lhe Acl creales 2 new cause of setion
againet #tate or loonl croplovers for abuwaibre conduct in the workplaee, and &) whother
Lhe Al creales o new cause of action against state or local employees for abusive
cottduct 1n the workplece. The Act dees oo create any zuch pew canse of actian
ugningl eilher employers or emplozrees,

Tenmegsee Code Anneotatod § 1-3-119 addrezsee thie ieswae, 1t providees, in
pertineat pact, that “lor legiglation enacted by Lhe general wseembly @ creale or
panlar @ private right of setion, the lesislation must contain cEpres: langaags
creating or confereing the right”  Almeny such express language® "no coart of thig
alale, leenging bowed, or administrative ageney shall construe or interprot o gtatute
to impliedly create ov cander o privale vighl al aelion axmar s alhorwize provided in
this seclion.” Tenn, Ciate Ana. § 1.3-119{3) and (B

Xoprovision of the [Tealthy Workplace Act exprezely croates or confers (or even
mdireetly refors to) o new privace sause of action Be alwsive condner, Aseordingly,
the Act creates no new eausc of actior for abusive eenduct against cither state or local
crnplovera or srate nr local amplogees,

F. You hawe olwe asked whether sdepiivn of the medel policy o g policy
conlerming to Tenn, Code Ann, § 50-1-3U3%0) createe immuondty for etate or local
gownrnments havond  Lhal provided  elsewhers, inchuling immomily G leeal
goveTTmEnts under the Govermmental Tort Lashility et (GTLA) and for the Stac
puraunnt to Teon. Code Ann, & 8-8-307, which defines Lhe juoadiclion of Lhe
Tennespes Claime Commizsinn.

f Exumyplon of the required "express” _anruame onn be found in Tenn, Code Aen. § §4-7-207 00151 (T
wllition to any criminal penaley provided by law for 5 viclsrior of anedividon @)% o (20H], there 18
created a separate civil cauege of action for the cnat af any damape reaulting rom such s=ohibited
aetion") (emphasia adeed), in Tenn. (x<de Arn & A-21-700{a) (“Theve i herveby created a civil
cange of action for maliviows hararenznl 1 ienphosis addel), and in Ten Code Ann § AT-A-1 00503
Tl addicion oo cetramal peoallies provided by Law, theoe is coested o ciwil cadae of aecion Tne g0
inlanliena” gspaull, porsond 1njusyr or gury to e personel property of atwdeals ov sehosl enployeey
whien Lhe agsault uppeara during sehool houra, on schioal propersy. or durdc g school funetons, inclusiin
mwavel supng from seheol o echiool buase.™ (amphasie addad).
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Both the GTLA (with regard ro Incal sovermmental bodies that come writhin its
amhif] and Lhe Claims Uommibsion Al Geich eegard 1o claims agninsc the 3tata) -
provide immunity tor emplovees of governmental entities when those emplovess have
arted  negligenidy, and  smimuollaneously  remove the imemonity belonging
rovornmeontal entitics nrsing fomnm anch elaims, Both the Claime Commizsion Act
and the GTLA, hwever, specilically provide Lhat Lhere ks oo lmmonily Goreamployeey
acting willtully, maliciously, criranally, or for pereonal goin,s and both proserve the
imimunity of govermments] entities in sach instances of intentional wrongdeing by
ecmployecs.

The Healthy Worlmlace Aqt, Tonn Code Ann. § A0-1-504, statos thart upon
adoplion ¢f sither the model pelicy or & policy thar confbrmes Lo Lha requiremente sal
forth in Tenn. Code Ann. § G0-1-00300 . . the cmployer shall be inmmune oo 2ot
foor gnny employes’s abasive conduct that results o negligent or inentivnal infliclion
of mental anguish™ Whils the GTLA aod the Cladms Comioission Act already provade
immunily Lo governmental entities fromn clabmy arisang ot chaie amplovess
tetentionel aets, § HO-1-504 appears to supplement that irmmunity by odding a specific
mmunily fr regligent infliction of mental anenish, That iz whersas Lhe GTLA and
the Claimes Cobunizricg Aok permil plainti{fa o sos srate and loenl severnments for
most negligent acts of their cmplovees, the Ilealthy Worlkplace Act cwrves out a
gpeaifie type of neglippnce—neglipent infliction of emotinnal soguish-for which
platnriffs conrot bring suir againet governmental entitics, provided those entities
have adopted a paliry eonforming 1010 he requirements of Tean, Code Ann. § 50-1-304.

4. Your faurth guestion concerng the legal ramoifeadinne of o govermmental
eotity's falure to adopt & poliey woder Tenn. Code Ann, § 90-1.504,

To begin with, the Act doos not require an cmployer to adopt either the model
potiey ar a palicy Lhal confrma 1o Lhe model policy reguiremeanms or, for that matbae,
winy policy, The Act simply provides that if an emplover adopts the model polivy or a
paliey Lhal conluemes 1o Lhe model pulicy requirements, “Lhen Lhe emplovar shatl be
inmmune feom et for any cmoployee’s ahusive conduer that resulte in neglipent or
inrentional nMicfiowm of menral aoguizh.”  Thuws, Lhe clearest conosquanee of tha
csmploverz fallure o adept such & policy 15 lack of immunity from snit for an
amplovess abusive endael resulting in negligeal or mientien inflicrion of menlal
anguish.

Second, the Act containg o language expeesasly repealing or modifying angy
governmental immunity thar pre-cxisted the Act. Xor i3 there anything in the Act

f B T Quode Aen B 2S-B-1080).
A3 Tenn, Cieds Ann. § %-5-207h).

A S T'ann. Code Ane. §8§ 25-20-31002) (0 1L A% and B-3-3070d] and (k) {Olaima Commisaion).

10
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that could be comstroed to repral or modify existing guvernmenlal immuonicy by
impliention.

A owr stacad i A pravious apinian,

Courts reguare aa o pole of atotutory construction thot statntes on the
same subject whould be construed wogelher so Lhey o nul eon Miel. fre e
Aluren, 87 SW 3 AHE, A98 (Penn. 200, The Cencrel Aszsembly 1s
presurned to be aware of other statutes relating to the same =ulgect
mattar. Shorts . Bertfidomen), $78 5% 5d 265, 277 (Torm. 2008, Thae,
unless @ more recent stature cxpresaly repeals or amends an older ane,
“Lhe naw peoviaion s peesamed e be inoaceord with the same policy
cmbodied 1o the prier stature” fd. Brepeale by implication sre nol
Fuvareel] in Teonesses aud will Le mw_rgrli:r.ed “aaly when o fair and
reasonshle consiructicn will peormit the statutos to stund ogether.”
Cromere o, Mo, 906 5W 80 330, 912 {Tenrm, 18%1). A conet will hedd a
latey statute to have repealed on carlice stature by dmplicatien only
when the conflizt between the stubuley 1a inecomclabla, Tl See alae
Haves v. Gibson County, SHE 50 3d 334, 33738 (Tonm., 20003

Cp, Tomn. Ay Con. Mo, 13-240 (hiay 28, #0130,

We find no provision in the Healthy Workplace Aot that conflicts with earlier
sratitory lamguage vegarding governmanial immuanity, exeapt pevhops te the extont
that the Ast =lightly cxpands govornmentsl immanity to cover claims for megligens
infliclion of emelions]l aopuish, Dut chatb does ool ersale g conflicl, sinee Lhe oew
provizicn may be read w harmoeny with pre-existing Teonessee law and in acesrd
with the ssme policies embodied in the prior statutes, 16 therefine appeacs that the
momounitics and legal defensea ovailable to governmental cotties pursuant to the
G1'LA and the Claims Commissizn Act remain available to thess entilies chal do nal,
adapt o policy na eonbemplated by Tenn, Oede Arn. § 30-1-306300)

. oou hove wakald whelber the As, axtandd te gquasi-goveramental entitics
such as bousing suthorities, ntility districts, amd developmoent dispeicta. The Aen
applies Lo “smplovera” and defines "emplover™ ny "any aganey, county, metrepolitan
goverament, municipaiity, or other subdivizion of this state” “Agency™ ia defined
hrandly do inelude “any deparimenl, commigaion, aeaed, offiee or other openoy of the
exerutive, legislative or judicial branch of state government.” Tenn, Code Ao, § 55-
1-3E2T andd (30,

11
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Thia C1Tew o previoosly opined that

[h]eusing anthreiliss may be sasblishad by cicher @ muniapalite, or a
county, ur two or more cenhipuous counces may forrm a remonal bowsing
authoraty. Tenn. Code Ann. £5 T3-20-402 7202204007, and 1420502 The
Tenmessee Hupreme Cowrt held, nnder the predeceszor statute b the
eurrent Housing Authorities Ael, Lhal o booaing aothority crented by a
muracipality 1= to e treated as ao wetromentality of the municipality,
Kurelle Hotedag Anthority, Tne, o Oty of Kreeedfle, 120 BW 24 1083
(1839 Sinee mnangy of the faerora relicd upon by the conrt still exast
urider the current det, this Qffice has convivienlly opinsd thal o sl
hwusing authority i2 a0 mstroncntadity of the sreating municipality and
Lhat w conmty or reglongl heusing authority is an instrumenlalily af ths
cronting sounty or countiss. See Op. Tenn. Art'y Ceon. 59018 (Jannary
A5, 1999, Op. Tenn, Aty Gen, 89-102 (Aupust 1B, 1989); Op, Tean. ALl
Con. 8562 (April 24, 154,

Op. Tomn. Att'y Gen. Noo o170 Dow . 21, 23000, Crosequently. a housing authority
waunld appear by be un “employer” under Temm. Code Ann, § G- L-502(T).

Thie Ui ppived in Oy, Tenr, Aty Gen, 03-17 (Feb. 19, 20007} that, pursuant
tn Tenn. Code Ann § T-HE-B0TAKTL o oliliy disteict, onee inecorporated, & a
municipalily or public corporation. See alse, Op. Tenn, AU’y Gen, 14-85 (June 26,
214, A utibity disteict would theeefore alea fall within the Aer’s definition of
“employer,”

This Office has also cpined that developroent districts created parvyount o
Tenn. Code Ann. §§ 13-14-1071, 21 aeg., are public hodies and arms or mstromentalitics
of the countiss and mnnicipalitice that such districts cneempasy, See (p. Taon, ALy
Gen. 09-196 (Tuly 22, 90023 Op, Tenn, Ay Gen E-40 (Fel. 14, 15307 Op. Tean,
Aty Gomn T¥-1354 (Apr. 2%, 1977y Op, Teno, Att'y Goen, T7-102 (Apr. 6, 18977,
Devalopment dizircls are eneomposved wilhin the devms "eounty” “municipalicy”
and “other vubdivision,” that appear in the Act's definition of “employer,”

6. [Muaatly, you have asked who in & cownty or city gevernmens haw Lhe
aulhorily lo adopl such 2 policy, Thiz is & question of Josal law, the answer to which
would inselye an interprotackon of the particular charter provsions. ordinances and
plher laws, roles, and pegulations of uny levad gevernment o which the Act appliea.
Since this Cfer is not avthorized f0 opine on matters of local law, we dechine to
reeRqacrad 4 this gquestien.
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226 Capitol Hoofaward Bhdg., Suite 508

Mashville, TH 37T243-0760

3
ppigted .’

13



