


STATE OF TENNESSEE 

DEPARTMENT OF FINANCIAL INSTITUTIONS 

 

 

TENNESSEE DEPARTMENT OF  )   

FINANCIAL INSTITUTIONS,   ) 

COMPLIANCE DIVISION   ) 

   Petitioner,  ) 

     ) APD Docket No. 03.00-151165J 

v.      ) TDFI No.: 16-035 

      )  

BILL LOYD WHIDDEN, III,                     ) 

doing business as                                          ) 

TREY’S FAST CASH                                  ) 

Respondent.  ) 

 

              

 

INITIAL ORDER 

              

 

This matter came to be heard on February 26, 2020, before Administrative Law Judge 

Steve R. Darnell assigned to the Administrative Procedures Division of the Tennessee 

Department of State, and sitting for the Commissioner of the Tennessee Department of Financial 

Institutions (hereinafter “Commissioner”) pursuant to Tennessee Code Annotated Section 

(hereinafter “TENN. CODE ANN. §”) 4-5-301(d).  The Compliance Division of the Tennessee 

Department of Financial Institutions (hereinafter “Petitioner” or “Division”) was represented by 

Sarah Branch, Assistant General Counsel, with the Tennessee Department of Financial 

Institutions (hereinafter “Department”).  Bill Loyd Whidden, III (“Respondent”) appeared pro se.   

INITIAL ORDER 

This matter is a “contested case” governed by the Uniform Administrative Procedures 

Act, TENN. CODE ANN. §§ 4-5-301, et seq., and Chapter 1360-04-01 of the Uniform Rules of 

Procedure for Hearing Contested Cases before Administrative State Agencies.  This matter was 

initiated by the Petitioner for the purpose of seeking customer refunds and civil penalties based 
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on Respondent’s unlicensed activity in violation of the Deferred Presentment Services Act, 

TENN. CODE ANN. §§ 45-17-101, et seq.  After consideration of the pleadings, argument of 

counsel and Respondent, and the record as a whole, it is DETERMINED that an Initial Order 

should be entered GRANTING the Division’s request for customer refunds in the amount of 

fourteen thousand nine hundred seventeen dollars and sixty cents ($14,917.60) and civil penalties 

in the amount of twenty-two thousand one hundred seven dollars and seventy-five cents 

($22,107.75) and taxing the costs of this matter to Respondent pursuant to Rule 54 of the 

Tennessee Rules of Civil Procedure.  This conclusion is based upon the following findings of 

fact and conclusions of law: 

FINDINGS OF FACT 

 1. The Division commenced this contested case pursuant to the Deferred 

Presentment Services Act.  

 2. The Commissioner is responsible for the administration, enforcement, and 

interpretation of the Deferred Presentment Services Act and any rules promulgated pursuant to 

the Deferred Presentment Services Act. 

 3. The Division is the lawfully designated representative through which the 

Commissioner regulates any and all persons subject to the Deferred Presentment Services Act. 

4. Bill Loyd Whidden, III, is a natural person with a last known address of 17301 

Frank Road, Alva, Florida 33920.  

5. Bill Whidden, Jr. was originally licensed by the Department to operate under the 

Deferred Presentment Services Act on March 12, 2007, under license number 114328.     

 6. In January 2016, the Division received a consumer complaint stating that Mr. 

Whidden, Jr. had died and Respondent was continuing to operate the business.   
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 7. The Division conducted an examination on January 7, 2016, and determined that 

Mr. Whidden, Jr. had passed away on May 21, 2015 and Respondent continued to operate the 

deferred presentment services business after Mr. Whidden, Jr.’s death without obtaining a license 

authorizing Respondent to provide deferred presentment services.   

 8. During the January 7, 2016 examination, the Division found that Respondent 

entered into two hundred fifty-five (255) deferred presentment services transactions without a 

license during the period between Mr. Whidden, Jr.’s death on May 21, 2015 and the Division’s 

examination on January 7, 2016.   

9. The Division requested a response from the Respondent addressing the corrective 

action taken with regard to the violations cited in the examination within thirty (30) days of the 

conclusion of the examination.  

10. The Division did not receive a response from Respondent. 

11. Because no examination response was received, the Division conducted a second 

examination of Respondent’s business on April 22, 2016, and found that Respondent had 

continued to operate without a license after the January 7, 2016 examination, entering into thirty-

five (35) additional deferred presentment services transactions during the period between the 

Division’s January 7, 2016 examination and its April 22, 2016 examination.   

12. The Division requested refunds be made to the affected customers arising from 

the two hundred ninety (290) deferred presentment services transactions entered into by 

Respondent without a license totaling fourteen thousand nine hundred seventeen dollars and 

sixty cents ($14,917.60). 

13. No refunds were made to the affected customers as requested by the Division. 
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CONCLUSIONS OF LAW 

 14. The Deferred Presentment Services Act states, in pertinent part, that “[n]o person 

shall engage in the business of deferred presentment services in this state through the use of the 

Internet, facsimile, telephone, or other means without having first obtained a license.  A person 

shall be deemed to be engaged in the business of deferred presentment services in this state, if 

the person induces a consumer, while located in this state, to enter into a deferred presentment 

services transaction in this state.”  TENN. CODE ANN. § 45-17-103(a). 

 15. TENN. CODE ANN. § 45-17-108(a) provides that “a license issued pursuant to this 

chapter is not transferable or assignable.” 

16. TENN. CODE ANN. § 45-17-115 states that “[i]f, after notice and opportunity for a 

hearing, the commissioner finds that a person has violated this chapter, or any administrative 

regulation issued pursuant thereto, the commissioner may: (1) Order the person to cease and 

desist violating the chapter or any administrative rules issued pursuant thereto; (2) Require the 

refund of any fees collected by the person in violation of this chapter; and/or (3) Order the 

person to pay to the commissioner a civil penalty of not more than one thousand dollars ($1,000) 

for each transaction in violation of this chapter or each day that a violation has occurred and 

continues.” 

17. Respondent, without obtaining a license, continued to operate the deferred 

presentment services business after Mr. Whidden, Jr.’s death on May 21, 2015, and it is 

undisputed that Respondent entered into at least two hundred ninety (290) deferred presentment 

services transactions while unlicensed in violation of TENN. CODE ANN. § 45-17-103(a). 

18. The Division has shown, by a preponderance of the evidence, that Respondent 

violated the Deferred Presentment Services Act. 
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19. Pursuant to TENN. CODE ANN. § 45-17-115(2), refunds should be made to affected 

customers for fees collected by the Respondent while unlicensed, and the Division has shown 

that refunds in the amount of fourteen thousand nine hundred seventeen dollars and sixty cents 

($14,917.60) are appropriate. 

20. With regard to civil penalties that may be ordered pursuant to TENN. CODE ANN. § 

45-17-115(3), no criteria are found in the Deferred Presentment Services Act informing the 

Division how to determine the proper civil penalty to be levied.  The Tennessee Court of 

Appeals has cited the following language concerning administrative penalties with approval: 

The applicable standard of judicial review in such cases required review of the [agency’s] 

order according to the “fundamental principle … that where [the legislature] has 

entrusted an administrative agency with the responsibility of selecting the means of 

achieving the statutory policy ‘the relation of remedy to policy is peculiarly a matter for 

administrative competence.’” American Power Co. v. SEC, 329 U.S. 90, 112 (1946). 

Thus, the [agency’s] choice of sanction was not to be overturned unless the [Court] might 

find it “unwarranted in law or … without justification in fact….” Id., at 112-113.  Mosley 

v. Tennessee Dept. of Commerce and Ins., 167 S.W.3d 308, 319-320 (Tenn. Ct. App. 

2004). 

 

22. Both Article I, § 16 of the Tennessee Constitution and the Eighth Amendment to 

the United States Constitution prohibit the government from imposing excessive fines.  The 

Tennessee Supreme Court has determined that Tennessee’s Constitutional provision is 

coextensive with its federal counterpart.  State v. Harris, 844 S.W.2d 601, 603 (Tenn. 1992); 

State v. Black, 815 S.W.2d 166, 188-189 (Tenn. 1991).  “[S]o long as the sanctions imposed by 

an agency are within the scope of its statutory authority, the reviewing court should not substitute 

its judgment for that of the agency, unless the penalty is so clearly disproportionate to the offense 

and completely inequitable in light of the surrounding circumstances as to be shocking to the 

conscience of the Court.”  Overton v. Bd. of Examiner in Psychology, 1996 WL 656104, at 2 
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(Tenn. Ct. App. 1996)(quoting 73A Corpus Juris Secondum, Public Administrative Law and 

Procedure § 223 (1983)). 

23. The Division requests that Respondent be assessed civil penalties in the total 

amount of twenty-two thousand one hundred seven dollars and seventy-five cents ($22,107.75), 

which they have calculated in two (2) stages.  First, the Division requests civil penalties in an 

amount equal to the fees charged by Respondent to customers during the period of unlicensed 

activity from the time of Mr. Whidden, Jr.’s death on May 21, 2015 until the time of the January 

7, 2016 examination.  The Division determined that Respondent entered into two hundred fifty-

five (255) transactions during this period of unlicensed activity, collecting fees in the amount of 

thirteen thousand, three hundred fifty-seven dollars and seventy-five cents ($13,357.75).  

Second, the Division requests a heightened penalty of two hundred fifty dollars ($250) per 

violation for the thirty-five (35) transactions documented in the April 22, 2016 examination, or 

eight thousand seven hundred fifty dollars ($8,750), because Respondent continued the 

unlicensed conduct after being notified during the January 7, 2016 examination that he was 

operating without a license in direct violation of the Deferred Presentment Services Act.  

Therefore, the Division requests that Respondent be assessed a total civil penalty in the amount 

of twenty-two thousand one hundred seven dollars and seventy-five cents ($22,107.75), which is, 

considering the circumstances, reasonable, appropriate, and within the Division’s statutory 

authority. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED: 

a. That Respondent shall refund to the affected customers the fees collected in 

violation of the Deferred Presentment Services Act in the amount of fourteen thousand nine 

hundred seventeen dollars and sixty cents ($14,917.60);  
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 b. That Respondent shall pay to the Commissioner a total civil penalty in the amount 

of twenty-two thousand one hundred seven dollars and seventy-five cents ($22,107.75); and  

c. Respondent shall pay the costs of this proceeding. 

IT IS SO ORDERED. 

This Initial Order entered and effective this 16th day of April 2020. 

 

__________________________________ 

Steve R. Darnell 

Administrative Law Judge 

 

 

 

 

Filed in the Administrative Procedures Division, Office of the Secretary of State, 

this 16th day of April 2020. 
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