
Grievance Process - Step IV*

*The above flowchart represents a grievance involving a property right (e.g. suspension, demotion, dismissal).

**You may view the Grievance Chapter of the Rules of the Department of Human Resources at www.tn.gov/sos/rules/1120/1120-11.20110531.pdf. 

***The Grievance Procedure involves five (5) steps with the appointing authority always being the fourth step.  Step one begins with the first level

supervisor and moves up through the supervisory chain with the fourth step being the appointing authority.  However, a career employee who is 

suspended, demoted, or dismissed, enters the Grievance Procedure at the fourth step.

****Written notice includes appeal rights of the employee.
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Start** 

This Flowchart assumes a grievable event 
occurred after a career employee was offered 
Due Process.* 

Employee files grievance 
with Appointing Authority 

within 15 workdays of action 
being grieved.*** 

Informal discussion or 
hearing is held by the 
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designee. 

Appointing Authority sends a 
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Grievance Process* - Level V (Administrative Law Judge)

 

*You may view the Grievance Procedure Chapter of the Rules of the Department of Personnel at www.state.tn.us/sos/rules/1120/1120-11.pdf.

**Employee files a written grievance on Level IV decision and all relevant documentation with the Secretary, Civil Service Commission.

This Flowchart is a continuation of the 
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Grievance Process* - Step V (Civil Service Commission)

 

*You may view the Grievance Chapter of the Rules of the Department of Human Resources at www.tn.gov/sos/rules/1120/1120-11.20110531.pdf.
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This Flowchart is a continuation of the 
Grievance Process and is linked to Step IV 
(Administrative Judge). 
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Grievance Process* - Chancery Review

This Flowchart is a continuation of the 
Grievance Process and is linked to Step V
(Civil Service Commission).

Chancery Court
reviews CSC's

Employee or 
Agency appeals 

the CSC's 
Final  Order to 

Chancery Court.

E

Yes

NoEnd 

 10/3/11

*You may view the Grievance Chapter of the Rules of the Department of Human Resources at www.tn.gov/sos/rules/1120/1120-11.20110531.pdf.
**Further appellate review is available.

Chancery Court
reviews CSC's

Final Order.

End

Chancery Court
renders decision.**

 10/3/11
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Grievance Process (Level 1-4) 
 

 

March 28, 2008 

 

 
The listed handouts have been used for training in the Tennessee Department of Mental 

Health and Developmental Disabilities.  Other departments may need to modify any or all  

to suit their organizational structures or managerial values.  

 

 

 

I. Hints on Preparing for Disciplinary Actions 

 

II. Hints on Preparing for Grievance Presentation 

 

III. Points to Ponder—Disciplinary/Grievance Actions 
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I. Hints on Preparing for Disciplinary Actions for HR Directors 

 
A. Most Important!! 

 
1. Never approach a disciplinary action as a routine function.  Make  

  each one a special project requiring your personal attention.   

 
2. Do your homework BEFORE writing the letter of intent to take  

  disciplinary action (or other “property-taking” action.) 

 

3. Lead the supervisor or manager through the process to assess  

  proper charge(s); advise them on reasonable sanctions; diffuse the  

  situation, if necessary. 

 

4. Require PROOF of what the employee did or didn’t do: 

 

a. Testimony—First-hand knowledge is generally credible. 

b. Documentary Evidence—Timesheets, logs, unit notes,  

  computer records, etc. 

c. Witnesses—get written statements as soon as possible. 

 

   Note:  Guard against language in letters that imply misconduct 

   or inadequate performance if that is not the focus of the case.   

 

5. DON’T RELY ON POLICIES NOT UNIFORMLY ENFORCED!! 

 

6. Brief your attorney before presenting a letter of intent to the  

  employee. 

 
 

B.  Best Check:  Make the other side’s case. 

 

1. Attack your own case as though you’re trying to kill it! 

 

2. Identify every weakness you can find. 

 

3. BACK OFF IF YOU DON’T HAVE A CASE!!!! 
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III.  Points to Ponder—Disciplinary Actions and Grievance Hearings 
 (For any contemplated employee disciplinary action, please consider the 

 following general thoughts and guidelines.) 

 

A.  Presume that all disciplinary actions will be appealed. 

 

1. Make the other side’s case.   

2. Look for any possible weaknesses in your own case.   

3. Anticipate what the other side will try to do to your case. 

 
B. Keep anger and frustration out of your deliberations and out of your 

 decisions. 

 

C. In ALL cases, look for management/supervisory glitches, failures, or 

 simple gaps that could have contributed to the events you’re dealing with. 

 

D. When relying on policies or procedures as the guideline for  the action you 

 contemplate, ensure three things: 

 

1. Policies and procedures have been announced/distributed 

2. Review whether it has been used haphazardly 

3. Make sure there is a record of applying policy uniformly. 

   

  *Remember that it is better to not have a policy than to have one you  

    don’t follow.  Your “real” policy is what you do—not what you say you  

    do or should do. If you can’t rigorously follow your own policy, GET  

               RID OF IT. 

 

E. Find ways to actively demonstrate that you’ve tried to help the employee 

succeed.  

 

1. Positive steps, at least on the front end, work best, both from the    

perspective of improving performance AND from the perspective 

of justifying subsequent negative sanctions. 

 

F. Be careful with Performance Evaluations. 

  

1.  Don’t try to charge someone for incompetence or poor job 

 performance if they’ve got 3s, 4s, or 5s on an official PE.   
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G. Rifle Shot or Kitchen Sink 

 

1. You may feel that you are more likely to win support for your 

 action if you can point to multiple offenses.  In some cases that is 

 true, but there are great dangers in that approach.   

 

2. The level and quality of proof you need does not lessen as you add 

 more charges. It’s easy to fool yourself that you’ve got a case if 

 you rely on quantity rather than quality.   

 

3. If there is any loose thread in your case, it will come unraveled, 

 and all the other things you have “proved” will be forgotten! 

 

H. Don’t try to hide weaknesses in your case from the hearing officer.  

 

1. Step III and Step IV are times to make the best efforts to determine 

 the right thing to do.  These are not formal hearings where the 

 department has made a determination it wants to “win.”   

 

2. You can lose your credibility in a hurry by trying to hide things or 

 make them out to be something they’re not.   

 

3. When the case hinges on conflicting testimony or evidence, your 

 credibility can make or break your case. 
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LEVEL V HEARINGS BEFORE THE  

TENNESSEE CIVIL SERVICE COMMISSION  

Thomas G. Stovall, Director  

Chief Administrative Judge 

Administrative Procedures Division 

 

I. IMPORTANCE OF CIVIL SERVICE COMMISSION CASES 

 

 A. Job security for career state employee 

 

 B. Cases can be as difficult as any cases tried by ALJs 

 

  1. Difficult facts--who is telling truth? 

 

  2. Emotional 

 

3. Difficult social issues: discrimination, sexual harassment, ADA  

 

 C. Volume: 120 filed in APD in 2007 

 

II. PROCEDURE UPON REFERRAL TO APD 

 

 A. Civil Service Commission referral to APD 

 

 B. ALJ assigned  

 

 C. ALJ contact with parties (mediation offered) 

 

 D. Hearing scheduled and conducted 

 

 E. Initial Order may be reviewed by Civil Service Commission 

 

III. MEDIATION 

 

 A. Informal 

 

 B.  Opportunity to fashion outcome acceptable to all involved 

 

 C. Take seriously and approach with open mind   

 

 D. Attitude of Agencies  

 

  1. Agencies often decline 

   

2. Sending representative without authority to negotiate 
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 E. Importance of Mediaton 

 

  1. Freedom to fashion result you can live with 

 

  2. Office climate if/when employee returns to work 

  

IV. COMMON ISSUES 

 

 A Job Performance and Misconduct 

 

B. Progressive Discipline 

 

C. Evidence limited to allegations in documentation imposing discipline 

 

1. Jones v. State (No. 07-22-III, Davidson Chancery 11/5/07) 

  

D. Termination for good of the service 

 

1. Reece v. Tenn. Civil Service Commission 669 S.W. 2d 808 (Tenn. 

Ct. App. 1985) 

   

2. Articulate specific reasons: Tenn. Code. Ann. §8-30-326(b) 

 

E. Grievable Issues 

 

V. DISCRETION OF ALJs AND CIVIL SERVICE COMMISSION 

 

A. Discipline  

 

1. Tenn. Dept. of Mental Health and Mental Retardation v.            

Allison 833 S.W. 2d 82 (Tenn. Ct. App. 1992 ) 

 

2. State of Tennessee, Dept. of Safety v. Randy J. Elmore (No. 00-

2323-III, Davidson Chancery 4/17/01) 

 

B. Back Pay and Attorneys Fees 

 

1. Jones v. State (No. 07-22-III, Davidson Chancery 11/5/07) 

  

2. Qualls v. Camp WL 2198334 (Tenn. Ct. App. 2007) 
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VI. HOW TO PREVENT--HOW TO PREVAIL 

 

 A. Job Performance and Misconduct 

 

  1. Document 

 

  2.  Evaluations 

 

 B. Performance Evaluations 

 

  1. Important tools in employee relations if used properly 

 

   a. Improve performance 

 

   b. Document non-performance 

 

  2. Problems from litigation perspective 

 

a. Discipline for job performance or pattern of misconduct if 

not noted in past evaluations 

 

b. Solid proof if evaluations document past problem 

 

1. Proves misconduct or non-performance of duties 

occurred 

 

2. Good faith effort to work with employee 

 

C. Progressive Discipline 

 

  1. Use if possible--penalty often reduced by ALJ if too harsh 

 

  2. Document prior actions 

 

  3. Prior discipline 

 

   a. Cannot be used to prove charge 

 

   b. Can be used to show employee knowledge of problem 

 

   c. Justify discipline 
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OVERVIEW OF THE CIVIL SERVICE COMMISSION  
 
 
 The Civil Service Commission, composed of nine board members, serves as an 
appeals body for state civil service employees through the state's fifth step grievance 

procedure.  Board members are appointed by the governor for six-year terms.  The 
Commission reviews employee appeals and makes decisions based in the evidence 

presented at the hearings and examinations of employees’ work records.  The 
Department of Personnel coordinates these meetings and the Commissioner of Personnel 
serves as secretary. 

 
 The Commission represent the public interest in the improvement of personnel 
administration in state service and has jurisdiction to hear civil service appeals in the 

final step of the grievance procedures for regular employees. 
 

   The members must be citizens of the State of Tennessee from the public at large.  
No member shall be a member of any state or national committee of a political party or 
shall hold or be a candidate for any paid public office. 

  
 An appealing employee must file a written request for a 5th step hearing with the 
Commission within 30 calendar days from receipt of the appointing authority's (4th step) 

response.  If an appeal is accepted at the 5th step, it is assigned to 2 administrative law 
judges from the Administrative Procedures Division in the Secretary of State's office who 

preside over the matter for the Commission.   
 
 One administrative law judge serves as a mediation judge and assists the parties 

in mediating a settlement in the matter.  The second judge presides at the formal fifth-
step hearing, if one is necessary, and after hearing proof issues an Initial Order which 

becomes final and binding unless appealed by either party.  
 
 The Initial Order can be appealed within 15 days for review by a quorum (3 

members) of the Civil Service Commission.  The Commission meets quarterly for 
approximately two (2) to four (4) hours per meeting to review and make decisions on 
appeals.  The Final Order of the Commission can be appealed to Davidson County 

Chancery Court within 60 days of the date of issuance. 
 

 The Commission retains jurisdiction, for purposes of interpretation and 
enforcement, over a final order until such time as the provisions of the order are carried 
out and all claims for penalties or interest, or both, are settled. 
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The Tennessee 
Civil Service Commission

Maximizing the Appeals Process

Big Picture Statistics 
43,000 State Employees
# Grievances Filed Annually—

Not tracked statewide
Active Level 5 cases as of 1/29/08:  117

FY 04-3, FY 05-2, FY 06-90 3, 05 , 06 9
FY 07 -39
FY 08 to date: 64

120 docketed Level 5 cases in 07
15 Appeals to Civil Service Commission in 
FY 07
3 Reversals of the ALJ decision by the Civil 
Service Commission

1/08 CSC Quarterly Report Analysis

117 current cases 
Gender split about 50-50
Cases by Agency

20-30 cases: Correction DCS Safety20-30 cases:   Correction, DCS, Safety
12 cases: MHDD, Probations & Parole
7 cases: TDOT
2-3 cases: DHS, Labor, TDEC, TRICOR
1 case: Revenue, MR, Commerce
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Civil Service Commission: Who?

9 volunteer members 
Appointed by Governor
6 year terms
Demographic balanceg p
Occupational diversity
In-service training
Like a jury
DOHR & Admin 
Procedures Div support

The Appeals Process

Department reviews; if not resolved, then
Level 5 hearing with Admin Law Judge
If either party files an appeal, case goes to  
the Civil Service Commissionthe Civil Service Commission 
Commission members prepare to consider it 
at a quarterly meeting by reviewing:

ALJ initial order
appeal briefs from both sides 
hearing transcript

What Happens At Meetings
Open & on the record
Roll Call for Quorum
Counsel summarizes 
first case
Chair leads discussionChair leads discussion
Chair facilitates vote
If decision is to reverse 
ALJ, chair facilitates 
crafting of decision 
statement
Repeat for all cases
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Appeals Process Goal: Avoid Injustice

Injustice to Injustice to
Employee [--------------JUSTICE ---------------]  Agency & 

Citizens

What Can the Commission Do?

Upholdp
Reverse
Revise

Factors Affecting Outcomes

Facts of the case
Civil Service Rules
Commission 
members’ 

d t di funderstanding of 
case issues
Quality of the 
hearing evidence 
Quality of the appeal 
briefs
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Facts & Civil Service System Rules

Make sure your 
department supervisors 
and HR staff clearly 
understand civil service 
& discipline rules.p
Assure that bad 
behavior is documented 
and addressed.
Assess your agency’s 
risks and take action to 
minimize or control.

Commission Members’ Understanding

Recognize that all we 
usually see is paper, no 
people.  
For credibility 
judgments, we 

ll l ALJgenerally rely on ALJ.
Write in plain English 
for non-lawyers.
Write for people who 
are not state employees 
(avoid acronyms).
Limited by “4 corners of 
the record.”

The Hearing Record

Make your case—with 
logic and strong 
evidence
Refute the other side
Show patterns ifShow patterns, if 
possible
Explain context that 
makes behavior more 
or less egregious
Overcome “he said, she 
said” stalemates
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Appeal Briefs

Make your case
Support assertions with 
evidence from the 
record
Refute the arguments ofRefute the arguments of 
the opposition
Provide strong 
“Findings of Fact” and 
“Conclusions of Law” 
that the commission 
could use in its decision

Questions?  Myths to Test?  
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Presented by:Presented by:
Kae Carpenter, Deputy Commissioner/General CounselKae Carpenter, Deputy Commissioner/General Counsel

Department of Human ResourcesDepartment of Human Resources
March 28, 2008March 28, 2008

APPEALING AN ORDERAPPEALING AN ORDER
TCA § 4-5-322 (a) & (b)

A petition for review must be filed in 
chancery court in Davidson Co.

A grievant may file directly in chancery court.

An agency that wishes to appeal must receive 
approval from the Office of the Attorney 
General.

An appeal must be filed within 60 days after 
the entry of the agency’s final order.

STAYING THE ORDERSTAYING THE ORDER
TCA § 4-5-322 (c)

Filing of a petition does not stay the 
Civil Service Commission’s order.
To obtain a stay, a party must:

Fil ith th Ci il S i C i i if thFile with the Civil Service Commission; if the 
Commission cannot grant a stay within a 
reasonable time, the party may request a stay in the 
chancery court; 
Give notice of the request to the Office of the 
Attorney General.
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IN CHANCERY COURTIN CHANCERY COURT
TCA § 4-5-322 (f) & (g)

A party may apply to the court for leave 
to present additional evidence;
The court may grant leave to present 
additional evidence if the party shows toadditional evidence if the party shows to 
the satisfaction of the court that 

the additional evidence is material; and
there were good reasons for failing to present the 
evidence in the prior proceeding.

REVIEW OF THE ORDERREVIEW OF THE ORDER
TCA § 4-5-322 (h)

The court may affirm the decision of the 
agency or remand the case for further 
proceedings. 

OVERTURNING THE ORDEROVERTURNING THE ORDER
TCA § 4-5-322 (h)

The court may reverse or modify the 
decision if the order is:

In violation of constitutional or statutory provisions;
In excess of the statutory authority of the agency;In excess of the statutory authority of the agency;
Made upon unlawful procedure;
Arbitrary or capricious or characterized by abuse of 
discretion or clearly unwarranted exercise of 
discretion; or
Unsupported by evidence that is both substantial and 
material in the light of the entire record.
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OVERTURNING THE ORDEROVERTURNING THE ORDER
TCA § 4-5-322 (h)(5)(B)

In determining the substantiality of 
evidence, the court shall take into account 
whatever in the record fairly detracts 
from its weight but the court shall notfrom its weight, but the court shall not 
substitute its judgment for that of the 
agency as to the weight of the evidence 
on questions of fact.

AND BEYOND
TCA § 4-5-323

An aggrieved party may obtain a review 
of any final judgment of the chancery 
court by appeal to the court of appeals of 
TennesseeTennessee.
The procedure on appeal shall be 
governed by the Tennessee Rules of 
Appellate Procedure.
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