
(5)	 The construction or use of any new outlet for the discharge of any 
wastes into the waters of the state; 

(6)	 The discharge of sewage, industrial wastes, or other wastes into 
water, or a location from which it is likely that the discharged 
substances will move into waters; 

T.e.A. §69-3-1l4(b): 
In addition, it is unlawful for any person to act in a manner or degree 
which is violative of any provision of this part or of any rule, regulation, 
or standard of water quality promulgated by the board or of any permits or 
orders issued pursuant to the provisions of this part; or fail or refuse to file 
an application for a permit as required in §69-3-108; or to refuse to 
furnish, or to falsify any records, information, plans, specifications, or 
other data required by the board or the commissioner under this part. 

XVIII. 

By placing fill material into jurisdictional wetlands that resulted in a condition of 

pollution, the Respondent has violated T.e.A. §§69-3-114(a), as referenced below, and 

69-3-114(b), as referenced above. 

T.e.A. §69-3-114(a): 
It shall be unlawful for any person to discharge any substance into waters 
of the state or to place or cause any substance to be placed in any location 
where such substances, either by themselves or in combination with 
others, cause any of the damages as defined in §69-3-103(22), unless such 
discharge shall be due to an unavoidable accident or unless such action has 
been properly authorized. Any such action is declared to be a public 
nuisance. 

ORDER AND ASSESSMENT 

XIX. 

WHEREFORE, pursuant to the authority vested by T.e.A. §§69-3-107, 69-3-109, 

69-3-115, and 69-3-116, I, Paul E. Davis, hereby issue the following ORDER and 

ASSESSMENT to the Respondent: 
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1.	 The Respondent shall, within THIRTY (30) DAYS of receipt of this Order, 

submit for division approval, a mitigation plan to provide compensatory 

mitigation for the 9.6 acres of impacted wetlands located on site. The mitigation 

plan shall incorporate the wetland delineation information obtained in the October 

4, 2006, delineation performed by the Respondent's consultant, Griggs & 

Maloney, Inc. The mitigation plan shall include, but not be limited to, 

information on hydrological inputs, depths of excavation, information on specific 

plantings including species, size, spacing, monitoring protocol and success 

criteria, long-term protection methodology, and a timetable for the proposed 

activities. The mitigation plan shall be submitted to the manager of the division's 

Natural Resources Section (NRS) located at 401 Church Street, L&C Annex 7th 

Floor, Nashville, Tennessee 37243. 

2.	 The Respondent shall, by December 31, 2007, complete all activities outlined in 

the approved mitigation plan, and notify the manager of the division's NRS of 

completion. 

3.	 The Respondent is hereby assessed a CIVIL PENALTY in the amount of FORTY 

THREE THOUSAND FOUR HUNDRED DOLLARS ($43,400.00). 

a.	 The Respondent shall pay ELEVEN THOUSAND DOLLARS 

($11,000.00) to the division within THIRTY (30) DAYS of receipt of this 

Order. 

b.	 The Respondent shall pay TEN THOUSAND FOUR HUNDRED 

DOLLARS ($10,400.00) to the division within THIRTY (30) DAYS of 
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default, if, and only if, the Respondent fails to comply with Item 1 above 

in a timely manner. 

c.	 The Respondent shall pay TWENTY TWO THOUSAND DOLLARS 

($22,000.00) to the division within THIRTY (30) DAYS ofdefault, if, and 

only if, the Respondent fails to comply with Item 2 above in a timely 

manner. 

4.	 The Respondent shall otherwise conduct business in accordance with the Act and 

rules promulgated pursuant to the Act. 

Further, the Respondent is advised that the foregoing Order is in no way to be 

construed as a waiver, expressed or implied, of any provision of law or regulations. 

However, compliance with the Order will be one factor considered in any decision 

whether to take enforcement action against the Respondent in the future. The director 

may, for good cause shown by the Respondent, extend for a fixed time period, the 

compliance dates contained within this Order. 

To be eligible for this time extension, the Respondent shall submit a written 

request to be received in advance of the compliance date. The written request must 

include sufficient detail to justify such an extension and include at a minimum the 

anticipated length of the delay. The director will reply to the Respondent's request in 

writing. Should the Respondent fail to meet the requirement by the extended date, any 

associated CIVIL PENALTY shall become due THIRTY (30) DAYS thereafter. 
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Issued by the Director of the Division of Water Pollution Control on behalf of the 

Commissioner of the Tennessee Department of Environment and Conservation on this 

'£-daYOf ~___ ,2007. 

I ; . u12b~a~~"Ju .~QJ.A < 

Paul E. Davis, P.E.
 

Director, Division ofWater Pollution Control
 

NOTICE OF RIGHTS 

T.C.A. §§69-3-109 and 69-3-115, allow the Respondent to secure review of this 

Order and Assessment. In order to secure review of this Order and Assessment, the 

Respondent must file with the Office of General Counsel a written petition setting forth 

each Respondent's contentions and requesting a hearing before the Water Quality Control 

Board. The written petition should be sent to the Tennessee Department of Environment 

and Conservation, Office of General Counsel, at 401 Church Street, L&C Tower 20th 

Floor, Nashville, Tennessee 37243. The Respondent must file the written petition within 

THIRTY (30) DAYS of receiving this Order and Assessment. 

If the required written petition is not filed within THIRTY (30) DAYS of receipt 

of this Order and Assessment, the Order and Assessment shall become final and will be 

considered as an agreement to entry of a judgment by consent. Consequently, the Order 

and Assessment will not be subject to review pursuant to T.C.A. §§69-3-109 and 69-3­

115. 
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Any hearing of this case before the Water Quality Control Board for which a 

Respondent properly petitions is a contested case hearing governed by T.C.A. §4-5-301 

et seq. (the Uniform Administrative Procedures Act) and the Department of State's 

Uniform Rules of Procedure for Hearing Contested Cases Before State Administrative 

Agencies. The hearing is in the nature of a trial before the Board sitting with an 

Administrative Law Judge. The Respondent may subpoena witnesses on its behalf to 

testify. 

If the Respondent is an individual, the Respondent may either obtain legal counsel 

representation in this matter, both in filing its written petition and in presenting evidence 

at the hearing, or proceed without an attorney. Low- income individuals may be eligible 

for representation at no cost or reduced cost through a local bar association or legal aid 

organization. 

Payments of the civil penalty shall be made payable to the "Treasurer, State of 

Tennessee," and sent to the Division of Fiscal Service, Tennessee Department of 

Environment and Conservation, 14th Floor L&C Tower, 401 Church Street, Nashville, 

Tennessee 37243. All other correspondence regarding this matter should be sent to Paul 

E. Davis, Director, Division of Water Pollution and Control, 6th Floor L&C Annex, 401 

Church Street, Nashville, Tennessee 37243. Please write your case number on all 

payments and all correspondence concerning this matter. 
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